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No. 38 of 2000
AN ACT TO MAKE FRESH PROVI SI ONS TO REGULATE
BANKS AND TRUST COVPANI ES W THI N THE BAHAMAS;
AND FOR CONNECTED PURPCSES

[ Date of Assent - 29'" Decenber, 2000]
Enacted by the Parlianent of The Bahanas

1. (1) This Act may be cited as the Banks and
Trust Conpani es Regul ati on Act, 2000.

(2) This Act shall cone into operation on such
day as the Mnister may, by notice published in the
Gazette appoint.

2. In this Act -

“aut hori sed agent” means a person designated by a
bank or trust conpany under the provisions of
section 4 of this Act;

“bank” neans any per son carrying on banking
busi ness;

“banki ng busi ness” neans the business of accepting
deposits of noney which may be w thdrawn or
repaid on demand or after a fixed period or
after notice and enploying those deposits in



-2-
whole or in part by lending or otherw se
i nvesting them for the account and at the risk
of the person accepting them and “banker”
shal | be construed accordi ngly;

“Board of Directors” neans the Board of Directors of
the Central Bank provided for by subsection
(4) of section 3 of the Central Bank of
t he Bahamas Act, 2000;

“Central Bank” neans the Central Bank of The Bahamas
established pursuant to section 3 of the
Central Bank of The Bahamas Act, 2000;

“conpany” means a conpany i ncorporated either under
the aws of The Bahamas or under the |aws of
any other country or place;

“CGovernor” neans the the person appoi nted as
Gover nor under paragraph 1 of the Schedule to
the Central Bank of The Bahamas Act, 2000;

“I nspector” neans the office of Inspector of Banks
and Trust Conpani es est abl i shed under section 9;

“licence” means a |licence granted under section 4 or
deened to be so granted in accordance with that
secti on;

“licensee” neans any person holding a |icence under
the provisions of this Act and for the purposes
of this Act “licensee” includes the branches or
subsi diaries of a |licensee operating outside of
The Bahanas;

“Mnister” neans the Mnister of Finance;

“Supervisory Authority” inrelationto a country or
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territory outside The Bahamas nmeans a foreign

entity charged with the responsibility of

conducting consolidated supervision of banking
and trust business by organisations |icensed
in its home country;

“trust business” nmeans the business of acting as

trustee, executor or adm nistrator;

“trust conpany” neans any conpany carrying on trust

busi ness.

3. (1) No banking business shall be carried on
fromw t hin The Bahamas whether or not such business is
carried on in The Bahamas except by a person who is in
possession of a valid licence granted by the Governor
authorising himto carry on such busi ness.

(2) No trust conpany shall carry on trust
business from within The Bahamas whether or not such
business is carried on in The Bahamas unless it is in
possession of a valid |icence granted by the Governor
authorising it to carrying on such business.

(3) Every person who contravenes t he provi sions
of this section shall be guilty of an offence and shal
be |iable on sunmary conviction to a fine not exceeding
one hundred thousand dollars or to inprisonnment for a
term not exceeding five years or to both such fine and
I nprisonnent and in the case of a continuing offence to
a fine not exceeding two thousand five hundred dollars
for each day during which the offence continues.

4. (1) Any person desirous of carrying on banking
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busi ness and any conpany desirous of carrying on trust

busi ness fromw thin The Bahamas shal |l nake application

to the Governor for the grant of a |icence.

(2) Every appl i cation made pur suant to
subsection (1) shall be inwiting and shall contain such
i nformation and particulars and shall be acconpani ed by
such references as nmy be prescribed and the Governor
shall consider the followng factors -

(a) that the applicant is a fit and proper
person or conpany to carry on banki ng
busi ness or trust business, as the
case may be;

(b) the nature and sufficiency of the
financial resources of the applicant
to provi de conti nui ng fi nanci al
support for the bank or trust conpany,
as the case may be;

(c) the soundness and feasibility of the
busi ness pl an;

(d) the business record and experience of
t he applicant;

(e) whether those who w Il operate the
bank or trust conpany wll do so
responsi bly and whether such persons
have the character, conpetence and
experience for operating a bank or
trust conpany, as the case nay be; and

(f) the best interests of the financial
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systemin The Bahamas,
and, if satisfied, may grant a |icence to such person or
conpany subject to such terns and conditions, if any, as
t he Governor may deem necessary:

Provi ded that the Governor shall in every
case in which application is made pursuant to subsection
(1) advise the Mnister of his decision to either grant
or refuse the grant of such |icence.

(3) Whenever he considers it to bein the
public interest, the Governor may refuse to grant a
| i cence.

(4) A licence shall not be granted to any bank
or trust conpany having its head office or its regi stered
of fice outside The Bahamas unl ess -

(a) such bank or trust conpany designates

and notifies to the Governor-

(1) a principal office in The
Bahanas,
(1) by nane one of its officers

who is to be the bank’s or
trust conpany’s authorised
agent in The Bahamas, and
(iii) by nanme another of its
officers who in the absence
or inability of the officer
named under sub- paragraph
(1i1) is to be the bank’s
or trust company’s
authorised agent in The
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Bahanas;
the Governor is satisfied that the
bank or trust conpany is subject to
adequat e consolidated supervision by
t he Supervisory Authority and that the
Super vi sory Aut hority makes no
objection to the establishnent of the
branch or subsidiary in The Bahamas;
t he Supervi sory Authority is permtted
to exam ne, wherever they are kept,
the books of the bank or trust
conpany;
there are no constraints on internal
and external audits inposed by the
Supervi sory Authority;
t he Supervisory Authority is inforned
where the bank or trust conpany will
be managed,;
the Supervisory Authority has agreed
to inform the Governor as soon as
reasonabl y possi bl e of any
circunstances that arise which my
seriously jeopardise the interests of
creditors of the bank or trust

conmpany.

(5 It shall be a condition of every licence

granted to a bank or trust conpany to which subsection

(4) applies, that

the bank or trust conpany shal

forthwith notify the Governor in witing of any change
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(a) its principal office in The Bahanas;
or

(b) either or both of the officers
desi gnated pursuant to paragraph (b)
or (c) of subsection (4).

(6) In respect of a |l|icence granted under
subsection (2), the Governor nay at any tine -

(a) make the Ilicence subject to such

conditions or limtations that are

consistent with this Act and that
relate to the business of the bank or
trust conpany as the CGovernor
consi ders necessary;

(b) amend or revoke any authorisation
contained in the |licence or any
condition or limtation to which the
| i cence i s subject,

provi ded t hat before taking any acti on under paragraph (a)
or (b) the Governor shall provide the bank or trust
conpany wth an opportunity to nmke representation
regardi ng any proposed acti on.

5. A licensee incorporated or registered in
The Bahanmas shall not without the prior witten approval
of the Governor establish, outside of The Bahamas, a
subsi di ary, branch, agency or representative office.

6. (1) No shares in a conpany or certificates of
deposit or any other securities of such conmpany which is
a licensee wunder this Act shall be issued and no
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| ssued shares shall be transferred or di sposed of in any
manner w thout the prior approval of the Governor:

Provided that the Governor may exenpt any

licensee or group or <class of [licensees from the
provision of +this section subject to such terns and
conditions if any as the Governor nay deem necessary.

(2) Al dividends of the sharehol ders of a bank
or trust conpany shall be paid out of the profits and not
out of the subscribed capital of the bank or trust
conpany.

7. (1) Except with the approval of the Governor no
person, other than a |icensee acting under and in
accordance with the terns of his licence, shall -

(a) use or continue to use the words
“bank”, “trust”, “trust conmpany”,
“trust corporation”, *“savings” or
“savings and loan” or any of their
derivatives either in English or in
any ot her | anguage, in the description
or title wunder which such person is
carrying on business fromwthin The
Bahamas whet her or not such business
is carried on in The Bahanas;

(b) make, or continue to nmke, whether
directly or i ndirectly, any
representation in any bill-head,
| etter, letter-head, circular, paper,
notice or advertisenent or by any
ot her means  what soever, whet her
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simlar to the foregoing or not, that
such personis carrying on banking
business or trust business or is
aut hori sed by the | aw of The Bahamas
to carry on such respective business;
(c) in any manner whatsoever, solicit or
recei ve deposits fromthe public.
(2) Except with the approval of the Governor -
(a) the Registrar GCeneral shal | not
regi ster a conpany; and
(b) no conpany if already registered
i mMmedi ately before the twenty fifth
day of Novenber, 1968, shall be
entitled to remain registered on or
after that date,
with a nane which contains the words “bank”, “trust”,
“trust conpany”, “trust corporation”, “savings” or
“savings and | oan” or any of their derivatives either in
English or in any other |anguage.

(3) Before giving his approval under subsection
(1) or subsection (2) the CGovernor may require of any
person such references and such other information and
particulars as nay be prescri bed.

(4) Whenever he considers it to be inthe
public interest the Governor may wthdraw any approval
gi ven under subsection (1).

(5) The Governor may refuse to grant a |icence
to a bank or a trust conpany, or if such bank or trust
conpany is already in possession of a licence, he my
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revoke such licence, if in his opinion such bank or trust
conpany is carrying on or intending to carry on banking
or trust business, as the case nmy be, under a nane
whi ch -

(a) isidentical with that of any conpany,
firmor business house whether within
The Bahamas or not or which so nearly
resenbles that nane as to Dbe
cal cul ated to decei ve;

(b) is calculated to suggest, falsely, the
patronage of or connection wth sone
person or aut hority whether within The
Bahamas or not; or

(c) is calculated to suggest, falsely,
t hat such bank or trust conpany has a
special status in relation to or
derived from the Governnment of The
Bahamas or has the official backing of
or acts on behalf of the said
Governnent or of any departnent or
official thereof or is recognized in
The Bahamas as a national or central
bank or trust conpany.

(6) Every person who contravenes the provi sions
of this section shall be guilty of an offence and shall
be |iable on sunmary conviction to a fine not exceeding
fifty thousand dollars or to a termof inprisonnent not
exceedi ng one year or to both such fine and inprisonnent
and in the case of a continuing offence to a fine not
exceedi ng one thousand dollars for each day during which
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t he of fence conti nues.
(7) Wiere it appears to the Governor -
(a) that a conpany has contravened any
prohibition contained in subsection
(1), and that no other effective neans
exists of dealing with the conpany in
relation to the contravention; or
(b) that a conmpany is disentitled to
remain regi stered by reason of being
in breach of par agraph (b) of
subsection (2),
then in either such case he may direct the Registrar
General to give notice in witing to the conpany
requiring it to show cause within thirty days why it
shoul d not be struck off the register of conpanies; and
the Registrar Gener al shal | serve such notice
accordingly, specifying the contravention or breach
conpl ained of, by causing the sane to be delivered
personally or sent by prepaid registered post to the
secretary of the conpany at its registered office; and in
the case of a notice sent by post it shall be deened to
have been served on the fifth day after the posting of
the regi stered envel ope or packet containing the sane.
(8) If any conpany fails within thirty days of
the service of a notice under the provisions of sub-
section (7) to show cause why it should not be struck off
the register or to satisfy the Governor that the
contravention or breach conplained of has been
di sconti nued and will not be repeated, then the CGovernor
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may in witing direct the Registrar General to strike the
conpany off the register; and the Regi strar General shall
act accordingly and thereupon the conpany shall be
di ssol ved.

(9) Upon the renoval of a conpany pursuant
to this section the provisions of section 281(4) to 283
(inclusive) of the Conpanies Act, 1992 shall have effect
in relation to such conpany as they have effect in
relation to any conpany renoved from the register
pursuant to that Act.

8. (1) Every licensee shall, within four nonths of
the end of its financial year, publish in the Gazette a
true and full yearly statenent of its accounts and the
auditor of the licensee shall certify that such statenent
I's properly drawn up so as to exhibit a true and correct
view of the state of the licensee’'s affairs as shown by
the books of the licensee, and the auditor of the
| i censee shall have the right of access at all tinmes to
the books, accounts and vouchers of the |icensee;
provi ded that the Governor may, if he sees fit, exenpt
any licensee fromthe provisions of this section.

(2) Such statenent shall be signed by the
manager or by such other person or officer of the
licensee as may fromtine to tinme be authorised by the
licensee to sign such statement on behalf of the
| i censee; and the correctness thereof shall be declared
to in such manner and by such persons as the Governor nay
direct.

(3) Such statenents shall be in such form and
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contain such particulars as the Governor may fromtine to
tinme direct.

8A. A licensee shall from tine totime, if
required by the Governor, furnish to the Governor a
special return and such further information as the

Governor may reasonably see fit to call for.

8B. If any |icensee -

(a) fails to conmply with the requirenents
of section 8 within a period of four
nmonths of the end of its financial
year; or

(b) fails to conply with the requirenents
of section 8Afor forty-two days after
the date appointed by the Governor
under section 8A for so doing, the
| i censee or person so in default shall
be liable to a penalty of two hundred
and fifty dollars for every day of
such defaults:

Provi ded that the Governor may extend the
time for sending such return for such further period not
exceedi ng sixty days as he thinks expedient.

8C. The Governor, in relation to a |icensee
which is or appears to becone wunable to neets its
obligation or which in the opinion of the Governor is

carrying on business in a manner detrinental to the
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or to the interest of creditors or

depositors of such |icensee, may by instrument in witing

requi re the manager or authorised agent of such |licensee

to supply with such reasonable tinme as nay be specified

in the instrunent

8D.

| i censee

Gover nor:

(a)

(b)

the financi al statenent of that
| icensee as of a date determ ned by
t he Governor audited by an auditor who
shall be a chartered accountant or a
certified public accountant approved
of by the Governor; and

such other information relating to the
| i censee as may be so specified, and
any person who contravenes the
requi renments of such an instrunent or
who in response to such an instrunent
knowi ngly or wilfully supplies false
information to the Governor shall be
guilty of an offence and shall be
| i abl e on summary conviction to a fine
not exceeding one hundred thousand
dollars or to inprisonnment for a term
not exceeding two years or both such
fine and inprisonnent.

The appointnment of the auditors of a

shal |

be subject to the approval of the

Provi ded that the Governor may at any tine

wi t hdraw such approval and require the replacenent of an
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auditor, by notice in witing delivered to the usual
pl ace of business of the auditor and |icensee.

9. (1) There is hereby established wthin the
Central Bank of The Bahamas the O fice of Inspector of
Banks and Trust Conpanies and functions of that office
shall be performed by such person as the Governor
considers suitable for the purpose of performng the
powers and duties assigned to such Inspector under this
Act .

(2) It shall be the duty of the Inspector -

(a) to maintain a general review of bank
and trust conpany practice in The
Bahanas;

(b) whenever he thinks fit and when
required by the Governor to conduct
on-site examnations and off-site
supervision of the business of the
| i censee for the purpose of satisfying
hinself that the provisions of this
Act or the Financial Transactions
Reporting Act, 2000 are bei ng conplied
with, that the licensee is in sound
financial position and, after the
conclusion of each exam nation or
super vi si on, to report to the
Governor, or in such cases where the
I nspector is unable to conduct such
exam nati on or supervision, to appoint
an auditor, at the expense of the
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| i censee, to conduct such exam nation
or supervision and to report thereon
to the Governor; and the Governor nmay
assess charges to recover the cost of
such exam nation or supervision;

(c) to examne and to report on the
several returns delivered to the
Governor pursuant to section 8 of this
Act ;

(d) to exam ne and nmake recomendations to
t he Gover nor with respect to
applications for |icences;

(e) to examne, by way of receipt of
regular returns or in such other
manner as he thinks necessary the
affairs or business of any I|icensee
carrying on business in or fromwthin
The Bahamas for the purpose of
satisfying hinself that the Act is
being conplied with and that the
licensee is in sound financial
posi tion;

(f) to inspect and supervise banks and
trust conpani es in accordance with the
Rul es for Inspection and Supervision
set out in the First Schedul e.

(3) In the performance of his functions under
this Act and subject to the provisions of section 15, the
| nspector shall be entitled at all reasonable tines -
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to have access to such books, records,
vouchers, docunent s, cash and
securities of any licensee;

to call wupon the nmanager or any
of fi cer designated by the nanager of
any |icensee for such information or
expl anati on;

to call wupon the auditors of any
| i censee for such auditor’s reports,
wor ki ng papers, i nformation or
expl anati on;

to require that the auditor of a bank
report to the Inspector on the extent
of the procedures of the auditor in the
exam nation of the annual financial
statenents and may require that the
auditors enlarge the scope of that
exam nation or direct that any other
particul ar procedure be perforned in
any particul ar case;

to require that the auditor make a
particular examnationrelatingto the
adequacy of the procedures adopted by
the bank for the safety of its
creditors and shareholders, or any
ot her exam nation as consi der ed
necessary by the | nspector,

may reasonably require for the purpose

of enabling himto performhis functions under this Act.
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(4) The Inspector wth the approval of the
Governor may in witing authorise any other person to
assi st the Inspector in the performance of his functions
under this Act.

(5 No duty of confidentiality to which an
auditor of a licensee may be subject shall be regarded as
havi ng been breached by reason of his comunicating in
good faith to the I nspector, pursuant to paragraphs (a),
(b) and (c) of subsection (3), any information or opi nion
which is relevant to the Inspector’s functions and
responsibilities under this Act.

(6) Were any person -

(a) fails to conply with any requirenent
made by the Inspector, pursuant to
subsecti on (3), wthin the period
determ ned by the Inspector or within
such further period as the Inspector
may determne, it shall be presuned,
in the absence of satisfactory
evidence being furnished by the
| i censee justifying such a failure to
conply with such requi renent, that the
| i censee concerned has been carrying
on business in contravention of the
terns of its licence with effect from
the date of such failure;
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(b) knowingly or intentionally supplies
false or m sleading information to the
| nspector or any person authorised to
assi st the Inspector;

(c) as an auditor of a licensee in the
performance of an audit, grossly
viol ates the duties of such auditor as
set out in subsection (1) of section
8; or makes untrue statenents in an
audit report or omts essential facts
or fails to request
perti nent i nformation from the
licensee or fails to report his
findings to the I nspector; or

(d) perpetrates a fraud or a crine which
I nvol ves t he maki ng of
m srepresentations in advertising or
ot herwi se or using the domcile of The
Bahamas for such purposes,

he shall be guilty of an offence and shall be |iable on
sumary conviction to a fine not exceeding one hundred
thousand dollars or to a term of inprisonnment not
exceeding five vyears or to both such fine and
I nprisonnent and in the case of a continuing offence to
a fine not exceeding two thousand dollars for each day
during which the offence continues.

(7) Nocivil or crimnal liability shall attach
to the Inspector, or any person duly authorized by the
| nspect or under subsection (4), for an act done in good
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faith in the discharge or purported discharge of such
person’s functions under this Act.

(8 The Board of Directors may indemify the
Governor and the Governor nay i ndemify the | nspector or
any person duly authorised by the Inspector under
subsection (4), against the cost of defending their
actions while so discharging their functions.

10. (1) A Super vi sory Authority  which S
responsi ble for regulating a bank or trust conpany with
a branch or subsidiary incorporated inside The Bahamas
may upon witten notification to and approval by the
| nspector, conduct an inspection, under conditions of
confidentiality, and subject to the conditions set out in
subsection (2), solely for purposes of consolidated
supervi sion, of the books and accounts of any branch or
subsi diary of that bank or trust conpany in The Bahanmas
and may gather only such information as is necessary for
t he perfornmance of consoli dat ed supervision of any branch
or subsidiary of that bank or trust conmpany in The
Bahamas, being information as to whether such branch or
subsi diary of that bank or trust conpany as a constituent
of the banking group -

(a) 1is adequately organi zed;

(b) has adequate risk managenent systens
and appropriately identifies, limts
and nonitors risks inherent in that
bank’ s busi ness activiti es;
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(c) 1is managed by persons who are fit and
proper for the conduct of business
activities;

(d) conplies wth capital-adequacy and
ri sk-diversification requirenents on
a consol i dated basis; and

(e) correctly conplies with its reporting
duties to the Supervisory Authority.

(2) Any branch or subsidiary of a bank or trust
conpany to whi ch subsection (1) applies shall, subject to
the conditions set out below, permt the Supervisory
Authority at all reasonable tinmes, to conduct its
i nspection under subsection (1) where -

(a) the Supervisory Authority has obtai ned
the prior witten approval of the
| nspect or;

(b) the Supervi sory Aut hority S
prohibited by its donestic laws from
di vul gi ng informati on obtained in the
course of the inspection to any other
person or where the  Supervisory
aut hority has given such witten
undertaking, as the Inspector nay
require, as to the confidentiality of
t he i nformati on obtai ned;

(c) the Supervisory Authority has given to
the I nspector a witten undertaking to
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conply with the provisions of this Act
and any condition inposed by the
| nspector under this section;

(d) the Supervisory Authority has given to
the I nspector a witten undertaking to
use t he I nformation obt ai ned
exclusively for the purpose of
consol i dat ed supervi si on;

(e) the Supervisory Authority has given to
the Inspector a witten undertaking
that it shall not transmt information
obtained during the course of its
I nspection to any ot her authorities or
bodi es without the witten consent of
t he I nspector;

(f) the Supervisory Authority agrees to
subsequently report to the Inspector
on the general results of the
I nspecti on.

(3) Wiere information concerning crimnal or
penal nmatters conmes to the attention of the Supervisory
Authority in the course of an inspection, and the
Supervi sory Authority w shes to convey such information
to any person or entity in the Supervisory Authority’s
honme country, or elsewhere, the Supervisory Authority
shall not, wthout first obtaining the consent in witing
of the Inspector, divulge such information to any person
or entity in the hone country of the Supervisory
Aut hority or el sewhere:
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Provided that in all cases, the Supervisory
Aut hority shall informthe Inspector of any information
concerning crimnal or penal matters which cone to the
Supervisory Authority’s attention in the course of an
i nspecti on.

(4) The Supervisory Authority, in carrying out
an i nspection under subsection (1), shall not have access
toinformation relating to the assets under managenent or
deposit operations of individual customers of alicensee:

Provi ded however, t hat wher e t he
Supervisory Authority during an inspection wthin The
Bahamas w shes to gain access to information, which
directly or indirectly relates to assets under managenent
or deposit operations of any individual custoner for the
purpose of assessing any risks and addressing any
speci fi c supervisory concerns, the Supervisory Authority
shall informthe I nspector and the I nspector shall gather
the information hinself and shall, upon being satisfied
that the information neets the requirenents set out in
this subsection, transmt it to the Supervisory Authority
requesting it.

(5) The Inspector or any authorized agent of
the I nspector may, whenever the Inspector thinks fit or
upon the request of a licensee acconpany a Supervisory
Authority during its inspection within The Bahamas of a
| i censee, pursuant to this section.

11. (1) A Supervisory Authority may, with the prior
witten approval of the Inspector, appoint another body

to conduct the inspection referred to in subsection (1)
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of section 10 and in such event the provisions of this
section and subsections (1), (2), (3), (4) and (5) of
section 10 shall apply to the appointed body in the sane
way as they apply to the Supervisory Authority.

(2) The I nspector may, at any tine after
granting approval for an inspection under this section
require the Supervisory Authority to conply with such
ot her conditions as the Inspector nay determ ne.

12. (1) Any person who has, by any neans, access to
a report or other information or docunment produced by
the Inspector or a Supervi sory Aut hority upon
exam nation or inspection of a |licensee under section
9 or 10, by reason of his acting in any of the follow ng
capacities -
(a) director, officer, enployee or agent
of any licensee or former |icensee;
(b) counsel and attorney, consultant or
auditor of The Central Bank or as an
enpl oyee or agent of such counsel and
attorney, consultant or auditor;

(c) counsel and attorney, consultant,
audi t or, account ant, receiver or
i qui dator of any licensee or forner
| i censee or as an enpl oyee or agent of
such counsel and attorney, consultant,
audi t or, account ant, recei ver or
| i qui dat or;
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(d) auditor of any custonmer of any
| i censee or former licensee or as an
enpl oyee or agent of such auditor,

shal | not communi cate the report or other information or
docunment or any part thereof to any person other than a
director, officer, enployee or agent of the |icensee
W thout the prior witten perm ssion of the |Inspector.

(2) The Inspector may grant perm ssion under
subsection (1) subject to such conditions as nay be
determ ned by the I nspector.

(3) If any person receives a report or any part
of a report or other information or docunent referred to
in subsection (1), knowi ng or having reasonabl e grounds
to believe, that such report or other information or
docunent or part thereof was communicated to him in
contravention of this section, that person shall be
guilty of an offence unless he proves -

(a) that the report or other information
or docunent or part thereof, as the
case may be, was communicated to him
contrary to his intention; and

(b) where the conmunication was effected
in any witten form that he has
conveyed or has taken reasonabl e st eps
to ~convey the report or other
information or docunment or part
thereof, as the case may be, to the
| nspect or.
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(4) Any person guilty of an offence under this

section shall be liable on summary conviction to a fine

not exceeding twenty-five thousand dollars or to

i mprisonnent for a term not exceeding two years or to
both such fine and inprisonmnent.

13. The rules set out in the First Schedule
shall be observed by the Inspector for the purpose of
supervi sing banks and trust conpanies and their
operations so as to ensure the preservation of the

soundness and efficiency of the banking system

14. (1) The CGovernor nmay -

(a) by order, revoke the Ilicence of a
| i censee -

(1) if, in the opinion of the

Governor, the licensee is

carrying on its business in
a manner detrinental to the
public interest or to the
interests of its depositors
or other creditors or is
either in The Bahamas or
el sewhere contravening the
provisions of this or any
ot her Act or of any order or
regul ati ons nmade under this
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Act , or any term or
condition subject to which
the licence was issued,

(i) if the |icensee has ceased
to carry on banki ng busi ness
or trust business, or

(iii) if the |licensee becones
bankr upt or goes into
liquidation or is wound up
or ot herw se dissol ved,

and he shall subsequently advise the
M ni ster of his decision;
apply to the Suprenme Court for an
order <conpelling the licensee to
conply with the direction, cease the
contravention or to do anything
required to be done where the
| i censee-

(1) S contravening or has
failed to conply wth a
direction of the Governor,

(1) Is contravening the Act, or

(iii) has omtted to do anything
under the Act t hat IS
required to be done by the
bank or trust conpany;

| npose, anend or vary conditions upon

the licence;
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(d) require the substitution of any
director or officer of the |icensee;

(e) at the expense of the Iicensee,
appoint a person to advise the
| i censee on the proper conduct of its
affairs and to report to the Governor
thereon within three nonths of the
date of his appointnent;

(f) at the expense of the licensee,
appoint a receiver to assune control
of the licensee’'s affairs in the
interest of creditors who will have
all the powers of a receiver under the
Conpani es Act, 1992; and

(g) require such action to be taken by the
| i censee as the Governor considers
necessary.

(2) Wenever the Governor is of the opinion
that any action under subsection (1)(a)(i) and (b)
should be taken against a l|licensee, he may forthwth
suspend the licence of such |icensee and before taking
such action the Governor shall give that |icensee notice
in witing of his intention so to do setting out in such
notice the grounds on which he proposes to act and shall
afford the Iicensee within such tine as may be specified
t herein, not being |ess than seven days, an opportunity
of submtting to hima witten statenent of objection to
such action, and thereafter the Governor shall advise the
| i censee of his deci sion.
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(3) Whenever the Governor shall suspend a
| i cence under subsection (2) he nmay cause notice of such
suspension to be published in the Gazette.

(4) Any suspension of a licence under
subsection (2) shall be for a period of ninety days, or
until the Governor takes action under subsection
(1(a)(i) or (b) or wuntil the Governor notifies the
| i censee that the suspension is renoved, whi chever peri od
is the shorter.

(5 Wiere the Governor suspends or revokes a
| i cence under this section, he may apply to the Suprene
Court for an order that the licensee be forthw th wound
up by the court in which case the provisions of the
Conpani es Act, 1992 relating to the winding up of a
conpany by the court shall, nmutatis mutandis, apply.

(6) The Governor may, in any case in which a
| i censee or person who has at any tinme been a licensee is
bei ng wound up voluntarily, apply to the Suprene Court if
he considers that the winding up is not being conducted
in the best interests  of its depositors, t he
beneficiaries of any trust or other creditors, and the
court shall nmeake such order as it shall consider
appropriate in the winding up of the |licensee.

15. (1) No person who has acquired information in

his capacity as -
(a) director, of ficer, enpl oyee or
agent of any licensee or forner

| i censee;
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(b) counsel and attorney, consultant or
auditor of the Central Bank or as an
enpl oyee or agent of such counse
and attorney, consultant or auditor;

(c) counsel and attorney, consultant,
audi t or, account ant, receiver or
| i qui dator of any licensee or forner
| i censee or as an enpl oyee or agent of
such counsel and attorney, consultant,
audi t or, account ant, recei ver or
| i qui dat or;

(d) auditor of any custonmer of any
| i censee or former |icensee or as an
enpl oyee or agent of such auditor;

(e) the Inspector under the provisions of
this Act;

(f) a Supervisory Authority or as a
director, officer, enployee or agent
of a Supervisory Authority;

shall, wthout the express or inplied consent of the

custoner concerned, disclose to any person any such

I nformation rel ating to t he I dentity, asset s,

liabilities, transactions or accounts of a custonmer of a

licensee or relating to any application by any person

under the provisions of this Act, as the case may be,
except -

(1) for the purpose of the

performance of his duties or

t he exerci se of hi s
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(i)

Giii)

(iv)

(v)

functions under this Act, if
any;

for the purpose of the
performance of his duties
within the scope of his
enpl oynent ;

when a licensee is |lawfully
required to nmake disclosure
by any court of conpetent
jurisdiction W t hin The
Bahanas, or under t he
provi sions of any |aw of The
Bahanas;

for the purpose of enabling
or assisting the Governor to
exerci se any functions
conferred upon him by any
witten | aw

to a person with a view to
the institution of, or for
t he purpose of -

(a) crimnal pr oceedi ngs,
(b) disciplinary pro-
ceedi ngs, whet her

within or outside The
Bahamas, relating to
t he exerci se by a
counsel and attorney,
audi t or, account ant,
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val uer or actuary of

hi s professional
duties; or
(c) disciplinary pro-

ceedings relating to
the discharge by a
public officer or a
menber or enpl oyee of
the Central Bank of his
duti es.

(2) Subsection (1) shall not apply in any case
where i n accordance with such conditions as the | nspector
may determ ne, information of such class or classes as
the Inspector nmay from tinme to time approve, is
transmtted froma licensee to the head office, a branch
or subsidiary of that l|icensee outside of The Bahanas,
solely for the purposes of carrying out collation,
synthesis or processing of information on behalf of the
| i censee.

(3) In any civil proceedi ngs where i nformation
is likely to be disclosed in relation to a customer’s
bank account, those proceedings may, if the court, of its
own notion or on the application of a party to the
proceedi ngs, so orders, be held in camera and the
information shall be confidential as between the court
and the parties thereto.

(4) No person shall publish the nane, address
or photograph of any parties to those civil proceedings
as are referred to in subsection (3) or any information
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likely to lead to the identification of the parties
thereto either during the currency of the proceedi ngs or
after they have been term nated.

(5) The Governor may, subject to the provisions
of section 10(2), provide information on the benefici al
owners, directors, officers and operations of a |licensee
(including any report produced by the I nspector pursuant
to any inspection or exam nation of the licensee) to the
Supervi sory Authority which is responsible for regul ating
the head office of the licensee for the purpose of
consolidated supervision of the |licensee by the
Supervi sory Authority.

(6) Tofacilitate regul atory cooperationwthin
The Bahanas, the Governor may provide information on the
beneficial owners, directors, officers and operations of
a licensee and any of its affiliates to the donestic
regul atory authorities specified in the Second Schedul e.

(7) Nothing contained in this section shall -

(a) prejudice or derogate fromthe rights
and duties subsisting at conmon |aw
between a |icensee and its custoner;

(b) prevent alicensee fromprovidi ng upon
a legitimte business request in the
normal course of business a genera
credit rating wth respect to a
cust omer; or

(c) prevent the Inspector from sharing
information relating to the identity,
assets, liabilities, transactions or
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accounts of a custoner of a |licensee
with the Financial Intelligence Unit
where he believes that a suspicious
transaction was not reported as
required under t he Fi nanci al
Transacti ons Reporting Act, 2000.

(8) Every person who contravenes the provi sions
of subsection (1) shall be guilty of an of fence and shall
be |liable on summary conviction to a fine not exceeding
twenty-five thousand dollars or to a termof inprisonnment
not exceeding two years or to both such fine and
| mpri sonnent .

16. (1) Wiere a liability exists by reason of a
deposit account at a bank in The Bahanmas in respect
of which no transaction has taken place, or no state-
ment  of account has been requested or no witten
acknowl edgnent has been received fromthe custoner,
during a period of seven years -

(a) in the case of a deposit made for a
fixed period, from the day on which
the fixed period term nated, and

(b) in the case of any ot her deposit, from
the date on which the |ast custoner
initiated transaction occurred or a
statement of account was requested or
acknow edged by t he cust orrer,
whi chever is the later,

t he bank shall pay to the Central Bank an anount equal to

t he anount owing by the bank in respect of the account
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and paynent accordingly discharges the bank from all
liability in respect of the account.

(2) Wiere a bank has paid to the Central Bank
an anount in respect of an account, it shall keep all
signature cards, signing authorities and records rel ating
to the account or mcrofilm or electronically stored
copies thereof until notified by the Central Bank that
they are no | onger required.

(3) Inthis section “deposit account” includes
deposit accounts of gold and silver bullion.

17. No bank shall directly or indirectly charge
or receive any sumof noney for the establishnment, nain-
tenance or service of an account unless such charge is
made by express and specific agreenent between the bank
and the custoner.

18. (1) If a Magistrate is satisfied by information
on oath given by the Inspector or by a person authorised
under section 9(4) to assist the Inspector either -

(a) that a licence has been suspended; or

(b) that there is reasonable ground for
suspecting that an offence agai nst
this Act has been or is being
commtted and that evidence of the
comm ssion of the offence is to be
found at any prem ses specified in the
i nformation or in any vehicle, vessel
or aircraft so specified; or

(c) that any books, records, vouchers,
docunents, cash or securities which
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ought to have been produced under

section 9(3) and have not been

produced are to be found at any such

premses or in any such vehicle,

vessel or aircraft,
he may grant a search warrant authorising the |Inspector
or such person authorised under section 9(4) or any
police officer together with any other person naned in
the warrant and any other police officers, to enter the
prem ses specified in the information or, as the case may
be, any premses upon which the vehicle, vessel or
aircraft so specified may be, at any tinme within one
nmonth from the date of the warrant, and to search the
prem ses or, as the case may be, the vehicle, vessel or
aircraft.

(2) The person authorised by any such warrant
as aforesaid to search any prem ses or any vehicle,
vessel or aircraft may search every person who is found
in or whom he has reasonable ground to believe to have
recently left or to be about to enter those prem ses or
t hat vehicle, vessel or aircraft, as the case nay be, and
may sei ze any books, records, vouchers, docunents, cash
or securities found in the premses or in the vehicle,
vessel or aircraft which he has reasonable ground for
bel i eving to be evi dence of the conm ssion of any of fence
against this Act or the Banks Act or any such books,
records, vouchers, docunents, cash or securities found in
the premses or in the vehicle, vessel or aircraft which
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he has reasonabl e ground for believing ought to have been
produced under section 9(3):

Provi ded that no femal e shall, in pursuance
of any warrant issued under this subsection, be searched
except by a fenale.

(3) Where by virtue of this section a person
has any power to enter any prem ses he may use such force
as i s reasonably necessary for the purpose of exercising
t hat power.

(4) Every person who shall obstruct the
| nspector or any other person in the exercise of any
powers conferred on himby virtue of this section shal
be guilty of an offence and shall be liable on sunmary
conviction to a fine not exceeding one thousand dollars
or to inprisonnent for a termnot exceeding three nonths
or to both such fine and inprisonnent.

19. (1) No prosecution in respect of any offence
committed under this Act shall be instituted except by or
W th consent of the Attorney-Ceneral.

(2) Any penalty incurred under this Act shal
be paid to the Central Bank.

20. The Governor may nake regul ations for al
or any of the follow ng purposes -

(a) to prescri be t he i nformati on,
particulars and references which may
be prescribed under section 4(1) and
section 7(3);
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(b) to establish fines not exceeding five
t housand dol lars for failure to conply
wi th any regul ation;
(c) generally for carrying the purposes or
provisions of this Act into effect.
21. (1) The provisions of this Act shall have
effect in addition to and not in derogation of any other
provi sions having the force of |aw in the Bahanas.
(2) This Act shall not apply to the Post Ofice
Savi ngs Bank.
22. (1) An appeal shall Ilie to the Suprenme Court
from any decision of the Governor -
(a) revoking alicence under section 4(6),
section 7(5) or section 14,
(b) w thdraw ng any approval under section
7(4);
(c) requiring a licensee to take certain
steps which the Governor may specify
under section 14.
(2) An appeal against the decision of the
Governor shall be on notion and the appellant wthin
twenty-one days after the day on which the Governor has
gi ven his decision shall serve on the Attorney-General a
notice in witing signed by the appellant or his counsel
and attorney of his intention to appeal and of the
general ground for his appeal:
Provi ded that any person aggrieved by the
deci si on of the Governor may upon notice to the Attorney-
CGeneral apply to the Suprene Court for |eave to extend
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the time within which the notice of appeal prescribed by
this section may be served, and the Suprene Court upon
the hearing of such application may extend the tine
prescribed in this section as it deens fit.

(3) The Attorney-CGeneral shall wupon receiving
the notice of appeal transmt to the Registrar of the
Suprenme Court w thout delay a copy of the Governor's
deci sion and all papers relating to the appeal:

Provided that the Attorney-General shal
not be conpelled to disclose any information if he
considers that the public interest would suffer by such
di scl osure.

(4) The Registrar shall set the appeal down for
heari ng on such day, and shall cause notice of the sane
to be published in such manner, as the Suprene Court may
direct.

(5) At the hearing of the appeal the appell ant
shall, before going into the case, state all the grounds
of appeal on which he intends to rely and shall not,
unl ess by | eave of the Suprene Court, go into any matters
not raised by such statenent.

(6) The Suprene Court may adjourn the hearing
of the appeal and may upon hearing thereof confirm
reverse, vary or nodify the decision of the Governor or
remt the matter with the opinion of the Suprene Court
t hereon to the Governor.

(7) An appeal against a decision of the
Governor shall not have the effect of suspending the
execution of such deci sion.
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23. (1) The provisions of the Third Schedul e shall
have effect for the paynent of fees in respect of the
matters nentioned in that Schedule, and all such fees
shal|l be payable to the Treasurer.

(2) Al fees paid pursuant to subsection (1)
and the Third Schedule shall be placed in the
Consol i dat ed Fund.

(3) The Mnister may by regulations vary the
fees prescribed in the Third Schedul e, so, however, that
any such regulations which increase the anount of any
fees payable under this Act shall be exenpt fromthe
provisions of section 32 of the Interpretation and
General O auses Act but instead be subject to affirmative
resol uti on of both Chanbers of Parlianent.

(4) In subsection (3) t he expr essi on
“affirmati ve resolution of both Chanbers of Parlianent”
inrelation to regul ati ons neans that the regul ations are
not to cone into operation unless and until affirnmed by
a resolution of each of those Chanbers.

(5 If any person fails to conply with any
requi rement of subsection (1) and the Third Schedul e,
he, or, where such person is a conpany, the conpany and
every director, manager, secretary or other officer of
the conpany who knowingly and wlfully authorises or
permts the default, shall on summary conviction be
| i abl e, for every day during which the default conti nues,
to a fine not exceedi ng one thousand doll ars.

24. The Banks and Trust Conpani es Regul ation
Act and the Banks Act are hereby repeal ed.
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Savi ngs. 25. Any i cence, authority, appr oval or
exenption granted under the repealed Act which is in
force imedi ately before the comng into force of this
Act -

(a) shall continue to have effect after
the comng into force of this Act as
I f granted under this Act;

(b) in the case of a grant for a specific
period, shall remain in force for so
much of that period as falls after the
comng into force of this Act.

FI RST SCHEDULE (Section 13)

Rul es for Inspection and Supervision of Banks

1. The I nspector shall -

(a) regularly eval uat e t he condition
solvency and liquidity of all |icensees;

(b) establish appropriate and pr udent
standards for conducting safe and sound
banki ng and trust business;

(c) set prudent and appropriate capita
adequacy requirenents not | ess than those
established in the Basle Capital Accord
and its Amendnents;



(d)

(e)

()

(9)

(h)

(i)
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eval uate banks’ policies, practices and
procedures related to the granting of
| oans and neking of investnents and the
on-goi ng managenent of the Iloan and
i nvest ment portfolios;

ensure that banks have nanagenent

i nformation syst ens t hat enabl e
managenent to identify portfolio
concentration in line with established
[imts;

ensure that banks have in place and use
systens that accurately neasure, nonitor
and adequately control market and ot her
risks;

ensure that banks establish and adhere to
adequat e poli ci es, practices and
procedures for evaluating the quality of
assets and the adequacy of |oan-I|oss
provi sions and | oan-| o0ss reserves;
ensure that banks have in place internal
control s adequate to the nature and scal e
of their oper at i ons, and adequate
pol i ci es, practices and procedures,
i ncl udi ng strict know your-custoner rul es
t hat pronot e hi gh et hi cal and
prof essi onal standards, and so prevent
the wuse of the bank for <crimna
pur poses;

cooperate with i nspectors and supervi sors
in other jurisdictions to the extent
necessary for the purposes of cross-
border supervision consistent with the
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policy established by the Basle Conmttee
for cross-border supervision.

2. In this Part -
“Basl e Capital Accord” or “Basle Conmttee” neans
t he comm ttee of banki ng supervi sory

authorities est abl i shed by cent ral - bank
Governors of the Goup of Ten countries in
1975 and its report.

SECOND SCHEDULE (Section 15(6))

DOVESTI C REGULATORY AUTHORI TI ES

Financial Intelligence Unit.

Regi strar of | nsurance.

Regi strar of Conpani es.

Securities Conmm ssion of The Bahanas.

N

TH RD SCHEDULE (Section 23)
FEES

1. Subject to the follow ng paragraphs of this
Schedul e, the foll ow ng shall be the fees under this Act, that
is to say -

Matters in respect of Amount of

whi ch fee is payable fee
$
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Appoi ntmrent of a |icensee by the
Controller of Exchange as an
authorised dealer as defined in
paragraph (1) of regulation 44 of
t he Exchange Control Regul ations

Conti nuance in being on the first
day of January in any year as a
person appointed as nentioned in
sub- par agr aph (a) of this
par agr aph

Appoi ntnmrent  of a licensee as
aut hori sed agent for a benefici al
owner of investnent currency or
foreign currency securities
pur suant to t he Exchange
Control Regul ations

Conti nuance in being on the first
day of January 1in any year as a
person appointed as nentioned in
sub- paragraph(c) of this paragraph

G ant of licence to carry on
banki ng busi ness or trust
busi ness or to carry on both
banki ng busi ness and trust

business w thout any limtation
on the persons wth or for whom
such respective business nay be
carried on, where the licensee -

(1) has been decl ared by
t he Controller of
Exchange pursuant to
t he Exchange Contro
Regul ati ons to be
resi dent in The
Bahamas; and

250, 000

100, 000

60, 000

60, 000
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(i) has not been appoi nted
as ment i oned in
sub- par agr aph (a) or
(c)of this paragraph

Conti nuance in being on the first
day of January in any year as a
person |icensed as nentioned in
sub- par agr aph (e) of this
par agr aph

Grant of licence to carry on
banki ng busi ness or trust
business or to carry on both
banki ng busi ness and trust

business wthout any limtation
on the persons wth or for whom
such respective business may be
carried on where the |icensee -

(1) has been declared by
t he Control |l er of
Exchange pursuant to
t he Exchange Contro
Regul ations not to be
resi dent in The
Bahamas; and

(i) has not been appointed
as nmentioned in sub-
par agraph (a) or (c) of
t hi s paragraph

Conti nuance in being on the first
day of January 1in any year as a
person licensed as nentioned in
sub- paragraph(g) of this |icence

G ant of licence to carry on
banki ng busi ness solely wth
person specified in the licence

25, 000

25, 000

25, 000

25, 000

5, 000
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Conti nuance in being on the first
day of January 1in any year as a
person |icensed as nentioned in
sub- par agr aph (1) of this
par agr aph

Grant of licence to carry on
banki ng busi ness and trust
busi ness solely wth or for
persons specified in the |icence

Conti nuance in being on the first
day of January in any year as a
person licensed as nentioned in
sub- par agr aph (k) of this
par agr aph

Grant of licence solely to carry
on the trust business specified
in the licence

Conti nuance in being on the first
day of January in any year as a
person licensed as nentioned in
sub- par agr aph (m of this
par agr aph

G ant of any licence not
mentioned in sub-paragraph (e),

(g9), (i), (k) or (m of this
par agr aph

Conti nuance in being on the first
day of January in any year as a
person licensed as nentioned in
sub- par agr aph (0) of this
par agr aph

5, 000

5, 000

5, 000

2,500

2,500

1, 000

1, 000

Where any person by reason of falling wthin
class nentioned in sub-paragraphs (a) to (p) of paragraph 1 of
this Schedul e has paid a fee therein prescribed in respect of

a
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that class for any year and woul d, but for provisions of this
paragraph of this Schedule, be required to pay in that year a
further fee or further fees by reason of such person during
that year comng additionally wthin another such class as
af oresai d, such person shall not be required to pay in respect
of fees under this Act for that year nore in total than the
hi ghest fee prescribed in respect of any of the classes within
whi ch such person falls:

Provided that any person in any year falling
within a class nentioned at sub-paragraph (a) or (b) and at
the sanme tine within a class nentioned at sub-paragraph (c) or
(d) of the said paragraph 1 of this Schedul e shall, subject to
paragraphs 3 and 4 of this Schedule, be required to pay the
fee prescribed in respect of both such classes for that year.

3. As respects the fees speci fi ed at sub-
paragraphs (b), (d),(f), (h), (i), (I), (n) and (p) of
paragraph 1 of this Schedul e -

(a) not nore than sixty days grace, to be
calculated from the first day of January in
each year, may be all owed by the Treasurer for
the paynent of the fees payable in any year;
and

(b) no such fees shall be payable in any year
where the original appointnment or licence to
whi ch such fee relates was made or granted on
or after the first day of Septenber in the
precedi ng year.

4. Any fee paid by any person in any year pursuant to
subsection (1) of section 308, and paragraph 3 of the Third
Schedul e t o, the Conpani es Act shall be deducted fromany fees
payabl e by such person in that year under this Act.
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ARRANGEMENT OF SECTI ONS

Short title and conmencenent.

| nt erpretation.

Li cence required to carry on banki ng busi ness or trust business.
Application shall be nmade to the Governor.

Approval of Governor.

Shares, etc., not to be issued or transferred w thout approval.
Use of the word “bank”, etc.

Governor may call for further information.

Failure to conply with the requirenents of section 8.

The Governor may require financial statenent, etc., of |icensee.
Appoi nt nent of auditor.

Powers and duties of the Inspector.

| nspection by foreign supervisory authority.

Appoi nted body to conduct inspection.

Confidentiality of reports of I nspectors and Supervi sory Authority.
Rul es for inspection and supervision of banks.

Powers of the Governor

Preservation of confidentiality.

Transfer to banks of unclai ned bal ances.

Charges for account to be by agreenent.

Power of search.

Attorney-General’s Fiat.

Regul ati ons.

No derogati on.

Appeal .



23.
24.
25.

Fees.
Repeal .
Savi ngs

FI RST SCHEDULE
SECOND SCHEDULE
TH RD SCHEDULE
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