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Shor t
title.

| nt erpre-
tation.

3 of 1999.

1995.

AN ACT TO REGULATE MJUTUAL FUNDS AND FOR
CONNECTED PURPCSES.

{Incorporating Anmendnents up to and including 31%" August 2001}

[ 1%t March, 1995]
[ Commrencenent 2" Novenber, 1995]

Enacted by the Parliament of The Bahanas

PART |

Prelimnary

1. This Act may be cited as the Mutual Funds Act,

2. (1) In this Act -

“accountant” has the sane neaning as in section 2 of the
Publ i c Accountants Act;

“auditor” neans a person who i s -

(a) a professionally qualified auditor; or
(b) an accountant licensed to practice as
such under the Public Accountants Act;

“t he Conmmi ssi on” means t he Securities Conmm ssion
of The Bahamas established by section 3 of the
Securities Industry Act;

“conpany” means a body corporate incorporated or
regi stered under the |laws of The Bahamas or of any
ot her jurisdiction;

“Constitutive docunents” neans the principal docunents
governing the formation of the mnutual fund, and
includes the trust deed in the case of a unit trust
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and t he nmenorandum and articles of association of a
conpany which owns, controls or operates a nutua
fund and the partnership articles of a partnership
and all material agreenents;

“Court” neans the Suprene Court;

“equity interest” neans a share, a trust wunit or a
partnership interest or other security or note
t hat -

(a) carries an entitlenent to participate in
the profits or gains of the conpany, unit
trust or partnership; and

(b) may or my not be redeemable or
repurchasable at the option of the
investor before the comencenent of
wi ndi ng up or dissol ution of the conpany,
unit trust or partnership, and in respect
of a conpany incorporated in accordance
wi th the Conpanies Act in accordance with
but subject to section 44 of that Act;

“Executive Director” neans the person appointed as such
under section 16 of the Securities Industry act;

“general partner” neans -

(a) in respect of a limted partnership
regi stered under any Partnership Act of
The Bahamas, a general partner as defined
in that Act; or

(b) in respect of a partnership constituted
under the laws of a jurisdiction other
t han The Bahamas, a person who woul d be a
general partner of the partnership if the
partnership were constituted under the
| aws of The Bahanas;

“investor” in respect of a nmutual fund, nmeans the | egal
hol der of record or legal holder of a bearer
instrument representing an equity interest in the
mutual fund but does not include a pronoter or
oper at or ;

“l'i censed nutual fund” neans a regul ated nmutual fund that
is the holder of a Mutual Fund Licence;

“licensed nmutual fund adm nistrator” nmeans the hol der of
a Mutual Fund Adm nistrator’s Licence but does not
i nclude a person exenpted from obtaining a Mitual
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Fund Adm nistrator’s Licence in accordance wth

subsection (2) of section 9;

“Li censor”

means the Commission or a licensed nutual

fund adm ni strator with an unrestricted nutual fund

licence inits capacity as the grantor of a mnutual

fund |icence;

“Mnister”

means the Mnister responsible for the

adm nistration of this Act;

“mut ual

“mut ual

fund” neans -

(a) a unit trust;

(b) an investnent conpany; or

(c) a partnershinp,

that issues or has equity interests, the
pur pose or effect of which is the pooling of
investor funds with the aim of spreading
i nvestment risks and enabling investors in the
mutual fund to receive profits or gains from
the acquisition, hol di ng, managenent or
di sposal of investnents but does not include -
(d) a person |icensed under -

(1) t he Banks and Trust Conpani es
Regul ation Act,

(i) t he I nsurance Act, or

(rit) t he External |nsurance Act;

(e) a person enrolled under the Friendly
Soci eties Act; or

(f) any conpany, trust or partnershinp,
whet her Baham an or foreign, which is
primarily engaged in any industrial,
commercial or charitable enterprise;

fund admnistration”, in respect of a mnutual

fund, neans -

(a) to manage (including to control all or
substantially all the assets of the
mut ual fund) or to adm nister the nutua
fund;

(b) the provide the principal office of the
mutual fund in The Bahanas;

(c) to provide an operator to the nutual
fund; or

(d) to provide the admnistrative services
for a mutual fund including the
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accounti ng, val uation or reporting
servi ces;

but does not include -

(e) the provision of a registered office to a
mutual fund where the usual corporate
secretarial and related services are
provi ded;

(f) in relation to a nmutual fund, the
mai nt enance of any register of equity
interests or the filing and paynent of
fees wunder the International Business
Conpani es Act, the Conpanies Act, any
Partnership Act, the Trust laws or this
Act ;

(g) the provision of investnment advice or
managenent or tradi ng execution servi ces;

“rmutual fund adm nistrator” or “admi nistrator” neans a
person who conducts nutual fund adm nistration in
or from The Bahamas and i ncl udes -

(a) a conpany i ncor por at ed under t he
Conpani es Act;

(b) a foreign conpany regi stered pursuant to
Part VI of the Conpanies Act;

(c) a Baham an partnership; or

(d) an | nt er nat i onal Busi ness Conpany
i ncorporated under the International
Busi ness Conpani es Act,

that conducts nutual fund admnistration

out si de The Bahanas;

“Mutual Fund Admi nistrator’s Licence” neans a |icence
granted under sections 10 and 11;

“Mutual Fund Licence” neans a licence granted under
section 4;

“of fering docunent”, in respect of a nutual fund, neans
a docunent or series of docunents on the basis of
whi ch -

(a) equity interests in the nutual fund are
offered for sale; or

(b) persons are invited to subscribe for or
purchase equity interests in the nutua
fund,

but does not include any other notice,
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circular, advertisenent, letter or other
conmuni cation used in connection with the
offer for sale of any equity interest in the
mut ual fund or the invitation to any person to
subscri be for or purchase any equity interest
in the nmutual fund if before the offer or
invitation is taken up or accepted the
prospective investor is given the opportunity
to consider an offering docunent containing
the information prescribed by subsection (9)
of section 3;

“operator”, in respect of the nmutual fund, neans -

(a) where the mutual fund is a unit trust, a
trustee of that trust;

(b) where the nmutual fund is a partnership, a
general partner in that partnership; or

(c) where the nutual fund is a conpany, a
di rector of that conpany;

“partnership’, neans -

(a) a limted partnership constituted under
any Partnership Act of The Bahamas; or

(b) a partnership constituted under the |aws
of a jurisdiction other than The Bahanas;

“principal office” neans the place of Dbusiness of a

mut ual fund which has ultimte responsibility for
the adm nistration of the nutual fund;

“prof essi onal advi ser” neans -

(a) a counsel and attorney; or
(b) an accountant;

“pronmoter”, in respect of a nutual fund or proposed

mut ual fund, neans any person whether within or
out side The Bahamas who causes the preparation or
di stribution of an offering docunent in respect of
the mutual fund or proposed nutual fund but does
not include a professional adviser acting for or on
behal f of such a person;

“record” neans any neans by which information may be

st ored;

“regi stered office” nmeans -

(a) in respect of a conpany incorporated
under the Conpanies Act, the registered
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office registered in accordance wth
section 17 of that Act;

(b) in the <case of a foreign conpany
regi stered under section 183 of the
Conpanies Act, the registered office
regi stered i n accordance with section 190
of that Act;

(c) in the <case of a conpany incorporated
under t he | nt er nat i onal Busi ness
Conpani es Act, the registered office
regi stered in accordance with section 37
of that Act;

(dy in the case of a limted partnership
regi stered under any Partnership Act of
The Bahanmas, the registered office of
that partnership for the purposes of that
Act; or

(e) in the case of a wunit trust the
regi stered office of the trustee in The
Bahamas or the place of business of an
i ndi vi dual trustee;

“regulated mutual fund” nmeans a nutual fund that is
carrying on or attenpting to carry on a business in
or from The Bahamas and is doing so in conpliance
Wi th subsection (1) or (3) of section 3;

“restricted Mutual Fund Adm nistrator’s Licence” neans a
Mutual Fund Administrator’s Licence that contains
the restriction referred to in subsection (2) of
section 10;

“share”, in the case of a conpany |imted by guarantee,
i ncludes an interest of a nmenber of that conpany;

“trust unit” neans a unit of participation in a unit
trust;

“unit trust” neans a trust established by a trustee
whi ch for val uabl e consi deration issues trust units
in the undertaking of the trust entitling the
hol der thereof to a share in the profits or gains
arising from the acquisition, holding, nmanagenent
or disposal of investnents by the trustee of the
trust, the proper law of which is the |law of The
Bahamas or the | aw of any other jurisdiction.

(2) Areference inthis Act to “mutual fund” shal
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be construed as a reference to “Bahamas-based nutual fund” if
the mutual fund is -
(a) a unit trust -

(1) of which the trustee, the
adm ni strator, the investnent
advi ser or the investnent
manager is either a conpany or
conpani es i ncor por at ed or
registered in The Bahamas or
one or nore conpanies or
i ndi vi dual s any one of whom has
a place of business in The
Bahamas or uses an address in
The Bahamas, or

(i) the trust instrument of which
is governed by the laws of The
Bahamas; or

(b) an investnment conmpany (including a
l[imted duration conpany) -
(1) of which any profits or incone
or benefits derived therefrom
arise fromthe operation of a
conpany i ncor por at ed or
registered in The Bahamas or
having a place of business in
The Bahanmas or uses an address
in The Bahamas, or
(1) of which the adm nistrator, the
i nvest ment advi ser or t he
i nvest ment manager is either a
company or compani es
incorporated or registered in
The Bahanas or one or nore
conpani es or individuals any
one of whom has a place of
busi ness i n The Bahamas or uses
an address in The Bahamas; or
(c) a partnership -
(1) of which one or nore of the
gener al partners IS
incorporated or registered in
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(i)

(iii)

PART |1

The Bahamas or a person
resident in The Bahamas or
usi ng a Baham an address,
whose partnership articles are
governed by the law of The
Bahamas, or

of which the adm nistrator, the
i nvest ment advi ser or t he
i nvestment manager is either a
company or compani es
incorporated or registered in
The Bahamas or one or nore
conpani es or individuals any
one of whom has a place of
busi ness i n The Bahamas or uses
an address in The Bahanas.

Regul at ed, Aut horised and Exenpt Mitual Funds

3. (1) Unless

subsection (3) or

a mutual fund has conplied W th
is exenpted by virtue of subsection (4) or

(6), it shall not carry on or attenpt to carry on business in

or from The Bahanmnas unl ess -

(a)

it is the holder of a Mutual Fund Licence

and it has -

(i)

(i)

|lexbahamas
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by the Commission as its
trustee; or
(b) it is the holder of a Mutual Fund Licence
and a licensed nutual fund adm nistrator
is providing its principal office in The
Bahamas; and
(c) the prescribed annual registration fee
has been paid in respect of the fund,
and, unless an exenption from this requirenent has been
granted by the Conmi ssion, there is filed with the Comm ssi on
in respect of the nutual fund a current offering docunent that
conplies with subsection (9) and a witten synopsis of the
mut ual fund.

(2) The operator of a mutual fund shall ensure
that the nmutual fund does not carry on or attenpt to carry on
business in or from The Bahamas contrary to subsection (1).

(3) Notw thstandi ng subsection (1), a nmutual fund
(inthis Act terned an “authorised nutual fund”) may carry on
or attenpt to carry on business in or from The Bahamas if -

(a) it is a nmutual fund in which -

(1) the mninmum equity interest
purchasable by a prospective
investor in the fund is fifty
t housand dol | ars (or its
equi val ent in any ot her
currency), or

(i) the equity interests are listed
on a stock exchange (including
an over-the-counter market)
specified by the Comm ssion by
notice in the Gazette;

(b) unless an exenption fromthis requirenment
has been granted by the Conm ssion, there
is filed wth the Conmmssion the
prescribed details in respect of the
mutual fund’s current offering docunent
and the constitutive docunents of the
mut ual fund;

(c) it is registered with the Conm ssion in
t he prescribed manner; and

(d) the prescribed application fee and the

|lexbahamas
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prescri bed annual registration fee have
been paid in respect of the fund.

(4 A nmutual fund in which the equity interests
are held by not nore than fifteen investors the majority of
whom ar e capabl e of appoi nting or renovi ng the operator of the
fund (in this Act ternmed as “exenpt mutual fund”) is not
required to conply with subsection (1).

(5) For the purpose of subsection (4), any or al
of the investors may be a corporation or a trust provided
always that a corporation may not have nore than four
beneficial owners and a trust shall be regarded as one
i nvestor.

(6) A mutual fund which is |icensed in a
jurisdiction prescribed by the Comm ssion and not suspended
fromoperation (in this Act ternmed as “exenpt nutual fund”),
is not required to conply with subsection (1).

(7) Any conpany, trust or partnership whether
Baham an or foreign which is primarily engaged in any
i ndustrial, comrercial or charitable enterprise shall not be
considered to be a nutual fund notw thstandi ng that a portion
of its activities shall involve the nmanagenent of its
i nvestnments and in cases of doubt an application nay be made
to the Comm ssion to determ ne whet her or not the applicant is
a nmutual fund.

(8 For the purpose of subsection (1) or (3) a
mutual fund is carrying on or attenpting to carrying on
busi ness in or from The Bahamas if -

(a) it is incorporated, regi stered or
est abl i shed i n The Bahamas; or

(b) regardless of where it is incorporated,
regi stered or established, its managenent
(including the control of al | or
substantially all of its assets) or its
admnistration is carried on in The
Bahamas or it otherwise falls within the
definition of a Bahamas-based nutual
f und.

(9) An offering docunent 1in respect of equity
interests in a nmutual fund shall -

(a) describe the equity interests in al
mat eri al respects;
(b) contain the prescribed details; and
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(c) contain such other information as is
necessary to enable the prospective
investor in the nmutual fund to make an
i nformed deci sion as to whether or not to
subscribe for or purchase the equity
i nterests.

(10) Subsection (9) shall be without prejudice to
any duty or disclosure under -

(a) the commn |aw, or

(b) any other |aw.

(11) A rmutual fund shall not, for the purpose of
conpliance with subsection (1) or (3)(b), have filed with the
Comm ssion a current offering docunent or the prescribed
details in respect of its current offering docunent if there
is acontinuing offering of equity interests and any pronoter
or operator of the nutual fund -

(a) is aware of any material change that
affects any material information in the
of fering docunent filed W th t he
Commi ssion or in the prescribed details
of the offering docunent filed with the
Commi ssi on; and

(b) has not, wthin twenty-one days of
becomng so aware, filed wth the
Comm ssion an anended offering docunent
or anended prescribed details, as the
case may be, incorporating that change;
and such anendnent may be in the formor
a sticker or a supplenent.

(12) A nmutual fund has not conplied with subsection
(1) if -

(a) it has changed its registered office or
its principal office; or

(b) it has changed its operator,

and it has failed to informthe Conm ssion of the change.

(13) Notwi thstandi ng subsections (3), (4) and (6),
a nmutual fund to which any of those subsections applies may
choose to conply with subsection (1).

4. (1) An application for a Mutual Fund Licence -
(a) shall be nade to a Licensor in the
prescribed form and

|exbahamas
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(b) shall be acconpani ed by -

(1) the current offering docunment,
or if one has not been finally
settled, the latest draft of
the offering docunent together
wth a synopsis of t hat
docunent,

(1) details necessary to satisfy
t he Li censor that the applicant
conplies or will be conplying
with paragraph (a)(i) or (ii)
or (b) of subsection (1) of
section 3,

(rit) details necessary to satisfy
t he Li censor in accordance with
subsection (3), and

(1v) wher e the licensor is the
Comm ssi on, t he prescri bed
application fee.

(2) Were a mutual fund is licensed by a Licensor
ot her than the Comm ssion such Licensor shall, within thirty
days of such licensing, file wth the Comm ssion the docunents
referred to in paragraph (b) of subsection (1) together with
the constitutive docunents of the nutual fund acconpani ed by
the prescribed filing fee.

(3) The Licensor shall have no power to grant a

Mutual Fund Licence until it has been satisfied by the
appl i cant -

(a) that each pr onot er IS of sound

reputation; and

(b) that the admnistration of the nutual
fund will be undertaken by persons who -
(1) have sufficient expertise to

adm ni ster the nutual fund, and
(i) are of sound reputation;

(c) in the case of an application for a
i cence made to a nmut ual fund
adm nistrator, that such nutual fund
adm ni strator shall provide the principal
of fice and shall be the adm ni strator of
t he applicant; and

(d) that the business of the mutual fund and
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any offer of equity interests init wll
be carried out in a proper manner.

(4) Nothing in subsection (3) is to be taken as
prohi biting the Licensor fromgranting a Miutual Fund Licence
to take effect on the incorporation of any rel evant conpany
or, in the case of a foreign conpany, on the registration of
t he conpany under Part VI of the Conpanies Act, 1992 or on the
establishment of any unit trust.

(5 The Licensor may grant a Mutual Fund Licence
subj ect to such conditions as it considers appropriate.

(6) The operator of a mutual fund shall ensure
t hat when carrying on or attenpting to carry on business in or
from The Bahamas the nutual fund conplies with all conditions
contained in its licence.

(7) The Licensor may, on the witten application
of a licensed nutual fund, waive, vary or revoke any condition
contained in the Miutual Fund Licence.

(8 A person shall not, in connection with an
application for a Miutual Fund Licence, supply the Licensor
information that he knows or should reasonably know is fal se
or m sl eadi ng.

5. (1) The Licensor may refuse to grant a Mutual Fund
Licence in respect of a nutual fund with a nanme that -

(a) is identical wth that of any conpany,
firm business or other entity, whether
or not within the Bahamas, or which so
nearly resenbles the nanme of such
conpany, firm business or entity as to
be likely to deceive;

(b) is likely to suggest, falsely, the
patronage of or connection wth sone
person or authority, whether within The
Bahamas or el sewhere; or

(c) is likely to suggest falsely, that the
fund has a special status in relation to
or derived from the CGovernnent or the
Cr own.

(2) If, in the opinion of the Licensor, a nutual
fund is carrying on business in or from T The Bahamas in a nane
that the Licensor would have refused by virtue of subsection
(1) the Licensor may direct the nutual fund to change its nane
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to a nanme approved by the Licensor.

(3) The operator of a mutual fund shall ensure
that the fund conplies with a direction given to it in
accordance with subsection (2).

6. A person other than a regul ated nutual fund or
a nutual fund referred to in subsection (4) or (6) of section
3 shall not represent in any way that he is carrying on
busi ness in or from The Bahamas as a nutual fund.

7. (1) A regulated nutual fund and an authorised
mutual fund shall have its accounts audited annually by an
audi t or approved by the Licensor.

(2) A regulated nutual fund and an authorised
mutual fund shall send its audited accounts in respect of a
financial year of the fund to the Licensor within four nonths
of the end of that financial year or within such extension of
that period as the Licensor may all ow.

(3) The operator of a regulated nutual fund and an
aut horised mutual fund shall ensure that the nutual fund
conplies with subsections (1) and (2).

8. (1) A licensed nmut ual fund shall pay the
prescri bed annual |icence fee on or before 31% January, in
each year

(2) Aregulated nmutual fund that has conplied with
subsection (3) of section 3 shall pay the prescribed annual
regi stration fee on or before 315" January in each year.

(3) If an annual fee referred to in subsection (1)
or (2) is not paid on or before 31 January there is payable
an additional fee equal to that annual fee for each nonth or
part of a nonth during which the annual fee and any additi onal
fee inposed by virtue of this subsection remains unpaid.

(4) The Commission nmay, for good cause, waive
any additional fee inposed by virtue of subsection (3).

PART 111

Mut ual Fund Adm ni stration

9. (1) Unless -
(a) acting with and in accordance with the
aut hori sation of the Conm ssion; or
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(b) exenpted in accordance with subsection
(2),
a person shall not act or carry on business as a nutual fund
adm ni strator unless authorised to do so by a Mitual Fund
Adm ni strator’s Licence.

(2) The Comm ssi on may exenpt a nmut ual
fund adm ni strator from obtaining a Mut ual Fund
Adm nistrator’s Licence if, wupon application mde to it
acconpani ed by the prescribed application fee, it is satisfied
t hat -

(a) the applicant would otherw se be granted
a restricted Muitual Fund Licence; and

(b) the applicant will not be adm nistering
nmore than one specified nmutual fund.

(3) Subject to subsections (4) and (5), for the
pur poses of this Act a mutual fund adm ni strator exenpted from
obtai ning a Mutual Fund Adm ni strator’s Licence in accordance
W th subsection (2) is permtted to function as a Miutual Fund
Admi ni strator.

(4) An exenption granted under subsection (2) may
be revoked in the sane circunstances as a Mitual Fund
Adm nistrator’s Licence may be revoked under subsection (12)
of section 34.

(5) Instead of the prescribed annual |icence fee
referred to in subsection (3) of section 13 a nutual fund
adm ni strator exenpted by virtue of subsection (2) of this
section shall pay the prescribed annual exenption fee.

10. (1) Subject to subsection (2), a Mitual Fund
Adm ni strator’s Licence authorises the holder of the licence
to act or carry on business as a nutual fund adm nistrator in
respect of an unlimted nunber of regul ated nutual funds.

(2) Subject to subsection (3), there may be
granted a Mutual Fund Adm nistrator’s Licence that authorises
the holder of the licence to act or carry on business as a
mut ual fund adm nistrator solely in respect of the regul ated
mut ual funds specified fromtinme to tinme in the |icence.

(3) A restricted Mitual Fund Admnistrator’s
Li cence cannot be granted to a person who does not have a
regi stered office in The Bahansas.

11. (1) An application for a Mut ual Fund
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Adm ni - Adm ni strator’s Licence -
strator’s (a) shall be made to the Conmssion in
Li cences. the prescribed form and

(b)

shal | be acconpani ed by -

(1) such i nformation as t he
Comm ssi on requires to
determ ne the application, and

(1) t he prescri bed application fee.

(2) The Comm ssion has no power to grant a Mitual

Fund Admi nistrator’s Licence until it has been satisfied by

t he applicant -
(a)

(b)

that the applicant -

(1) has sufficient expertise to
adm nister regulated nutua
f unds,

(i) if of sound reputation, and

(1ii) Wil | adm ni ster regul at ed

nmut ual funds in a proper
manner ;

in the case of an application for a

licence that is not a restricted Mitua

Fund Adm nistrator’s Licence and subj ect

to subsection (3) -

(1) that the applicant has a fully
paid-up equity capital of at
| east five hundred thousand
dollars (or the equivalent in
anot her acceptable currency),
or

(i) if the applicant is a conpany,
that it has a fully paid up
equity capital of not |ess than
five hundred thousand dollars
(or the equivalent in another
acceptabl e currency) or afully
paid up equity capital of at
| east one hundred and fifty
t housand dol | ars (or t he
equi val ent in anot her
accept abl e currency) pl us
l[iability insurance cover of
not | ess than three hundred and
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fifty thousand dollars (or the
equi val ent in anot her
accept abl e currency);
(c) in the case of an application for a
licence that is not a restricted Mitua
Fund Adm nistrator’s Licence, it has -
(1) a place which wll be its
pri nci pal of fice in The
Bahamas, and
(1) two indi vidual s resident in The
Bahanas to be its agents in the
Bahamas; and
(d)y in the case of an application for a
restricted Mitual Fund Adm nistrator’s
Licence, that the applicant has a
regi stered office in The Bahansas.

(3) The Commission nmay waive conpliance wth
subsection (2)(b) if it is otherwse satisfied as to the
financial viability of the applicant.

(4) Were in accordance with subsection (2)(c)(ii)
a licensed nutual fund admnistrator has appointed two
i ndividuals resident in The Bahamas to act as its agents in
The Bahanas the admi nistrator nay appoint themto act either
separately or jointly.

(5 If alicensed nutual fund adm nistrator has -

(a) a principal office in The Bahamas; or

(b) two individuals acting as its agents in

The Bahanas,

it shall not change that principal office or any individual
acting as its agent wthout first giving the Comm ssion notice
of its intention to do so.

(6) The Comm ssion nmay gr ant a Mut ual
Fund Adm nistrator’s Licence subject to such conditions as it
consi ders appropri ate.

(7) A licensed nutual fund adm nistrator shal
when carrying on or attenpting to carry on business as a
mut ual fund adm ni strator conply with any condi tions contai ned
inits Miutual Fund Admi nistrator’s Licence.

(8 A person shall not, in connection with an
application for a Mutual Fund Adm nistrator’s Licence, supply
to the Comm ssion information which he knows or should
reasonably know is false or m sl eadi ng.
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12. (1) Subject to subsection (2), where a licensed
mut ual fund adm nistrator is a conpany the conpany shall not
i ssue shares and no person owning or having an interest in
shares in the conpany shall transfer or otherw se dispose of
or deal in those shares or that interest unless -

(a) the Conmm ssion has given its approval to
the i ssue, transfer, disposal or dealing
as the case nmay be; or

(b) the Conmm ssion has, in respect of the
conpany, waived the obligation to obtain
t hat approval,

and any conditions of the approval or waiver are conplied
with.

(2) Subsection (1) shall not apply to a |licensed
mutual fund administrator where such admnistrator has a
current licence granted to it to carry on banki ng busi ness or
trust business or both under the Banks and Trust Conpanies
Regul ation Act.

13. (1) A licensed nutual fund adm nistrator shal
i mredi ately upon starting to provide the principal office of
a regul ated nutual fund -

(a) give the Commi ssion the prescri bed
details in respect of the nutual fund;
and

(b) pay the prescribed fee in respect of the
mut ual f und.

(2) A licensed nutual fund adm nistrator shall on
or before 31 January in each year after the date when it
started to provide the principal office of a regul ated nutual
fund pay the prescribed annual fee in respect of that nutual
f und.

(3) A licensed nutual fund adm nistrator shall on
or before 31% January in each year pay the prescribed annual
licence fee for its own |licence.

(4) If an annual fee referred to in subsection (2)
or (3) is not paid on or before 31° January there is payable
an additional fee equal to that annual fee for each nonth or
part of a nonth during which the annual fee and any additi onal
fee inposed by virtue of this subsection remains unpaid.
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(5) The Comm ssion
fee inposed by virtue of subsection (4).

may, for good cause, waive

any additional
14. (1) If the Commssion is satisfied that -

(a) there is reasonable cause to do so; or

(b) the fully paid-up capital of a |licensed

fund

any anmount prescribed by

(2)(b) of section 11,

fund adm ni strator -

mut ual adm nistrator is |less than

subsecti on

it my direct the nutua
(c) to
cover or

provi de such guarantees or insurance

ot her financial support as the
think fit; or

(d) to increase its fully paid-up capital to

Conmmi ssi on shal

such ampunt as the Conm ssion shal
consi der appropri ate.
(2) A

conply with a direction given under subsection (1).

licensed mutual fund adm ni strator shal

15. A licensed nutual fund adm ni strator shall not

provide a principal office to a regulated nutual fund unless

it is satisfied that -
fund is of

(a) each pronoter of the nutua

sound reputation;

(b) the admnistration of the nutual fund
wi |l be undertaken by persons who -
(1) have sufficient expertise to
adm ni ster the nutual fund, and
(1) are of sound reputation; and

(c) that the business of the nmutual fund and

any offer of equity interest in it wll
be carried out in a proper manner.
16. If a licensed nmutual fund adm ni strator knows
or has fund for
which it
operator of such a mutua

reason to believe that a regul ated nutual

provides a principal office, or
fund -

(a) is or is likely to beconme unable to neet

a pronoter or

its obligations as they fall due;
(b) is carrying on business otherwi se than in

accordance with this or any other Act; or
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(c) 1is carrying on business in a manner that

is or is likely to be prejudicial to
investors or creditors of the nutual
fund,

the nutual fund admnistrator shall imediately give the

Comm ssion witten notice of its know edge or belief giving
its reason for that know edge or belief.

17. (1) The Comm ssion may refuse to grant a Mitual
Fund Adm nistrator’s Licence authorising a personto carry
on business as a nutual fund administrator in a nanme that -

(a) is identical wth that of any conpany,
firm business or other entity, whether
or not within The Bahamas, or which so
nearly resenbles the nane of such a
conpany, firm business or entity as to
be likely to deceive;

(b) is likely to suggest, falsely, the
patronage of or connection wth sone
person or authority, whether within The
Bahamas or el sewhere; or

(c) is likely to suggest, falsely, that the
adm nistrator has a special status in
relation or derived from the Government
or the Crown.

(2) If subsequent to granting a Mitual Fund
Admi nistrator’s Licence the Comm ssion discovers that the
Iicensed nutual fund adm nistrator is authorised to carry on
busi ness as a nmutual fund adm nistrator in or fromThe Bahanmas
in a nanme which in the opinion of the Commssion it would have
refused by virtue of subsection (1) the Conm ssion may direct
the licensed mutual fund administrator to change its nanme to
a nane approved by the Conm ssi on.

(3) A licensed mutual fund adm nistrator shal
conply with a direction given to it in accordance wth
subsection (2).

18. A person other than a licensed nutual fund
adm nistrator shall not carry on or attenpt to carry on
business in or from The Bahamas wth the words “fund
managenent” or “fund manager” or “fund adm nistrator” or any
of their derivatives in the English Language or any ot her
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| anguage in its nane or title and shall not represent in any
way that he is carrying on or attenpting to carry on business
in or from The Bahamas as a nutual fund adm nistrator unless
exenpted by the Conm ssion.

19. (1) A licensed nutual fund adm nistrator shal
have its accounts audited annually by an auditor approved by
t he Conmi ssi on.

(2) A

send its audited accounts in respect

| i censed nutual fund adm nistrator shal

of a financial year of
the adm nistrator to the Comm ssion within four nonths of the
end of that financial year or within such extension of that

period as the Conm ssion may all ow.

20. A licensed nmutual fund adm nistrator shall not
appoint a director or simlar senior officer, or a general
partner, as the case may be, unless -

(a) the witten approval of the Conm ssion
to the appoi ntment has been obt ai ned;

(b) the Conmm ssi on has exenpt ed t he
adm nistrator from the obligation to
obtain the Conm ssion’s approval; or

(c) it is in possession of a current |icence
to carry on banking business or trust
busi ness or both under the Banks and
Trust Conpani es Regul ati on Act.

21. A licensed nutual fund adm nistrator that is a
conpany shall at all tinmes have at least two directors

approved by the Comm ssion, unless it is in possession of a
current licence to carry on banki ng busi ness or trust busi ness

or both under the Banks and Trust Conpani es Regul ati on Act.

PART |V
SUPERVI SI ON AND ENFORCEMENT

Regul at ed Mutual Funds

22. (1) The
regul ated nutua

Comm ssion my at any tine instruct a

fund to have its accounts audited and to
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submt them to the Conmmssion wthin such tine as the
Comm ssi on shall specify.

(2) The operator of a regulated nutual fund shal
ensure that an instruction given to the nutual fund in

accordance with subsection (1) is conplied with within the

specified tine.

23. (1) If
pronoter or operator of a regul ated nmutual fund shal

requested to do so by the Commi ssion, a
gi ve the
Commi ssi on such information or such explanation in respect of
t he fund

it to carry out

as the Comm ssion nmay reasonably require to enable
its duties under this Act.
(2) A person giving information or an explanation

for the purpose of subsection (1) shall not give the
Comm ssion information or an explanation that he knows
or shoul d reasonably know is fal se or m sl eading.

24. (1) If requested to do so by the Executive
Director , the pronoter or operator of a regulated nutual fund
shall give the Executive Director access to, or provide at
any reasonable tinme all records relating to the nutual fund.

(2) The Executive Director may copy or take an
extract of a record he is given access to, or is

provided with in accordance with subsection (1).

25. (1)
believing a person is carrying on

I f the Conm ssion has reasonable grounds for
or attenpting to carry on

business as a mutual fund in or from The Bahanas in

contravention of subsection (1) of section 3, the Conm ssion

may instruct that person to give to it such information or
explanation as it may reasonably require to enable it to carry
out its duties under this Act.

(2) Aperson shall conply with an instruction given
to himin accordance with subsection (1).

(3) A person giving informati on or an expl anation
for the purpose of shall not

subsection (1) give the

Comm ssion information or an explanation that he knows or

shoul d reasonably know is fal se or m sl eadi ng.

26. If it appears to the Conm ssion that -
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(a) a mutual fund is carrying on or
attenpting to carry on business in or
from The Bahamas; and

(b) the nutual fund is doing so in breach of
subsection (1) of section 3,

t he Comm ssion has power to apply to the Court for such order
as it thinks fit to preserve the assets of the investors in
the nmutual fund or to protect the creditors of the nutual fund
and the Court has power to grant such orders.

Li censed Mutual Fund Adm nistrators

27. (1) The Commssion may at any tinme instruct a
licensed mutual fund admnistrator to have its accounts
audited and to submt them to the Conm ssion within such
reasonable time as the Conm ssion shall specify.

(2) A licensed nutual fund adm nistrator shal
conply with an instruction given to it in accordance wth
subsection (1).

28. (1) If requested to do so by the Comm ssion, a
licensed nmutual fund admnistrator shall give to the
Commi ssi on such i nformation or such explanation in respect of
its rmutual fund admnistration as the Conm ssion may
reasonably require to enable it to carry out its duties under
this Act.

(2) A person giving information or an explanation
for the purpose of subsection (1) shall not give the
Comm ssion information or an explanation that he knows or
shoul d reasonably know is fal se or m sl eadi ng.

29. (1) If requested to do so by the Executive
Director, a licensed nutual fund admnistrator shall give
t he Executive Director access to, or provide at any reasonabl e
time -

(a) the records of the adm nistrator; and
(b) any records wunder the control of the
adm ni strator,
relating to nutual fund admnistration carried out by the
adm ni strator.
(2) The Executive Director may copy or take an
extract of a docunent he is given access to, or is provided
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with in accordance with subsection (1).

30. (1)
bel i eving a person

I f the Conm ssion has reasonable grounds for

is acting or carrying on business as a

in contravention of section 9 the
t hat

information or explanation as it nmay reasonably

mut ual fund adm ni strator

Comm ssion may instruct person to give to it such
require to
enable is to carry out its duties under this Act.

(2) Apersonshall conply wwth an instruction given
to himin accordance with subsection (1).

(3) A person giving information or an explanation
for the

Conmi ssi on

pur pose of subsection (1) shall not give the

i nformation or an explanation that he knows or

shoul d reasonably know is fal se or m sl eadi ng.

31. If it appears to the Conm ssion -
(a) that
busi ness as a nut ual

a person is acting or carrying on
fund adm ni strator;

and
(b) the

section 9,

person is doing so in breach of
t he Comm ssion has power to apply to the Court for such orders
as it thinks fit to preserve the assets of the investors or to
fund

bei ng adm nistered by that person and the Court has power to

protect the interests of the creditors in any nutua

grant such orders.

PART V
Powers of the Conmm ssion

32. It is the duty of the Comm ssion to adm ni ster
this Act.

33. (1) The take al

actions specified in

Comm ssion may or any or the

subsection (3) if it 1is satisfied
fund -

(a) is or is likely to beconme unable to neet

that a regul ated nut ual
its obligations as they fall due;

(b) is carrying on or attenpting to carry on

business or is winding up its business

voluntarily in a rmanner t hat is
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prej udi ci al to its i nvestors or

creditors; or

(c) in the case of a licensed nutual fund, is
carrying on or attenpting to carry on
busi ness w thout conplying with any
condition of its Mitual Fund Licence
contrary to subsection (4) of section 4.

(2) For the purposes of alerting himas to whether
or not an event referred to in subsection (1) has occurred or
is likely to occur, the Executive Director shall imediately
enquire into and ascertain the reason for any failure by the
regul ated nutual fund -

(a) to change its nane in accordance with a
direction given to it under subsection
(2) of section 5;

(b) to have its accounts audited in
accordance with subsection (1) of section
7 or to send its audited accounts to the
Conmi ssion in accordance with subsection
(2) of section 7;

(c) to pay its prescribed annual |icence or
registration fee in accordance wth
section 8;

(d) to have its accounts audited or to submt
the audited accounts to the Conmm ssion
when instructed to do so under subsection
(1) of section 22; or

(e) by its pronoter or operator -

(1) to gi ve t he Comm ssi on
information or an expl anation
when requested to do so under
section 23, or

(1) to give the Executive Director
access to records when
requested to do so under
section 24.

(3) For the purpose of subsection (1) the actions
t he Conm ssion may take in respect of a regulated nutual fund
ar e-

(a) to revoke any Miutual Fund Licence which
t he mutual fund hol ds;

(b) to I npose condi tions or further
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conditions on any Mitual Fund Licence
whi ch the nutual fund holds and to anend
or revoke those conditions;

(c) to require the substitution of any
pronoter or operator of the nutual fund;

(d) to appoint a person to advise the fund on
t he proper conduct of its affairs;

(e) to appoint a person to assunme control of
the affairs of the nutual fund.

(4) If the Conm ssion takes action under subsection
(3) it my -

(a) apply to the Court for an order to take
such other action as it considers
necessary to protect the interests of
investors in and creditors of the nutual
fund; and

(b) subsequently, take any other action
provided for in that subsection.

(5) Were it considers it necessary or appropriate
to dosoand if it is practical to do so the Comm ssion shal
inform the investors of a nutual fund of any action it is
taking or intending to take in respect of the nutual fund.

(6) A person appointed under subsection (3)(d) or
(e) is appointed at the expense of the relevant fund and any
expenses incurred by the Commssion by virtue of the
appoi ntment i s an anmount due to the Conmm ssion payabl e by the
mut ual fund.

(7) A person appoi nted under subsection (3)(e) has
all the powers necessary, to the exclusion of any operator, to
admnister the affairs of the nutual fund in the best
interests of the investors and creditors of the nutual fund.

(8 The powers referred to in subsection (7)
i ncl ude the power to term nate the business of the nutual fund
if it is adjudged insolvent.

(9) A person appointed in respect of a nmutual fund
under subsection (3)(d) or (e) shall -

(a) when requested to do so by the
Comm ssion, supply the Conmm ssion wth
such informati on i n respect of the nutual
fund as is specified by the Conm ssion;

(b) wthin three nonths of his appointnent,
or within such other period as the
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(b)

a
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Commi ssion nmay specify, prepare and
supply to the Conm ssion a report on the
affairs of the nmutual fund making, where
appropriate, recomendations in respect
of the mutual fund; and

if his appointment is not termnated
after supplying the report referred to in
par agr aph (b), subsequently supply to the
Conmi ssi on such ot her i nformation,
reports and recomendations as the
Comm ssi on shal |l specify.

per son appoi nted under subsection (3)(d)

fails to conply with an obligation under
subsection (9); or

in the Conmmssion’s opinion, is not
carrying out his obligations in respect
of t he rel evant mut ual fund
satisfactorily,

the Commi ssion nay revoke the appointnent and appoint sone

ot her person in his place.

(11) On receipt of any information or a report under

subsection (9) in
may -

(a)

(b)

(c)

(d)

and may take such

respect of a nutual fund, the Conm ssion

require the nutual fund to reorganize its
affairs in a manner specified by the
Conmi ssi on;

if the mutual fund is a conpany, apply to
t he Court in accordance wth t he
provi sions of the Conpanies Act, or the
I nternational Business Conpanies Act,
for the conpany to be wound up by the
Court in accordance wth that Act;

if the nmutual fund is a wunit trust
governed by the laws of The Bahanas,
apply to the Court for an order directing
the trustee to wind up the fund; or

if the nutual fund is a partnership
governed by the laws of The Bahanas,
apply to the Court for an order to
di ssol ve the partnership,

action in respect of the appointnment or
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conti nued appoi nt nent of the person appoi nt ed under subsection
(3) (d) or (e) as the Conm ssion considers appropriate.

(12) If the Conmi ssion takes acti on under subsection
(11) it may -

(a) apply to the Court for an order to take
such other action as it considers
necessary to protect the interests of
investors and creditors of the nutual
fund; and

(b) take any other action provided for in
t hat subsection or subsection (3).

(13) Were a regulated nutual fund is a partnership
formed under the laws of The Bahamas and the Conmm ssion
revokes any Mitual Fund Licence of the mutual fund in
accordance with subsection (3)(a) the partnership is thereupon
di ssol ved.

(14) Were the Court nmkes an order on an
application made in accordance with subsection (11)(c) the
Court may grant the trustee such indemity as it considers
appropriate out of the assets of the nutual fund.

(15) Wthout prejudice to any other power of the
Comm ssion, the Commission may at may tine revoke a Mitua
Fund Licence if -

(a) the Commission is satisfied that the
hol der of the |icence has ceased to carry
on or to attenpt to carry on business as
a mutual fund; or

(b) the holder of the licence is placed in
iquidation or is dissolved.

34. (1) The Conmission may take all or any of the
actions specified in subsection (3) if it is satisfied
that a licensed nutual fund adm ni strator -

(a) is or is likely to beconme unable to neet
its obligations as they fall due;

(b) is carrying on or attenpting to carry on
busi ness or is wnding up its nutual fund
adm ni stration business in a manner that
is prejudicial to investors in any nutual
fund it is admnistrating or to its
creditors or to the creditors of any such
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mut ual fund; or

(c) 1is carrying on or attenpting to carry on
t he busi ness of mut ual fund
adm ni stration wi t hout conplying with any
condi tion of its Mut ual Fund
Adm ni strator’s Licence contrary to
subsection (6) of section 11.

(2) For the purpose of alerting it as to whether or
not an event referred to in subsection (1) has occured or is
likely to occur, the Conm ssion shall imediately enquire into
and ascertain the reason for -

(a) any failure by a licensed nutual fund
adm ni strator -

(1) to give the Conm ssion notice
that it has started to provide
the principal office of a
regul at ed mut ual fund in
accordance wth subsection (1)
of section 13, to pay the
prescri bed annual fee in
respect of a regulated nutua
fund in accor dance with
subsection (2) of section 13 or
to pay its prescribed fee in
accordance with subsection (3)
of section 13,

(i) to provide a guarantee or
i nsurance cover or ot her
financi al support or to
increase its fully paid up-
capital in accordance with a
direction given under section
14,

(rit) to satisfy itself with respect
to a regulated nutual fund or
any pronmoter or operator of a
fund as required by section 15,

(1v) to give the Conm ssion witten
notice in respect of the
affairs of a regulated nutua
fund as required by section 16,

(v) to change its name in
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accordance with a direction
given to it under subsection
(2) of section 17,

(vi) to have its accounts audited in
accordance wth subsection (1)
of section 19 or to send its
audi t ed accounts to t he
Conmi ssion in accordance wth
subsection (2) of section 19,

(vii) to have at least two directors
as required by section 21,

(viii) to have its accounts audited
and to submt the audited
accounts to the Conmm ssion
when instructed to do so under
section 27,

(xi) to gi ve t he Comm ssi on
information or an expl anation
when requested to do so under
section 28, or

(x) to give the Executive Director
access to records when
requested to do so under
section 29;

(b) the issue by the adm nistrator of shares
W t hout t he Comm ssion’s approva
contrary to section 12;

(c) the appointnent of a director or simlar
senior officer, or general partner of the
adm ni strator wthout the Comm ssion’s
witten approval contrary to section 20;
or

(d) any shares in the admnistrator being
di sposed of or dealt in wthout the
Comm ssion’ s approval contrary to section
12.

(3) For the purpose of subsection (1) the actions
the Comm ssion may take in respect of a licensed nutual fund
adm ni strator are -

(a) to revoke or inpose conditions or further
condi tions on its Mut ual Fund
Adm ni strator’s Licence and to anmend or
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revoke those conditions;

(b) to require the substitution of any
director or simlar senior officer or a
general partner of the adm nistrator;

(c) to appoint a person to advise the
adm nistrator on the proper conduct of
its nutual fund adm nistration

(d) to appoint a person to assure control of
t he affairs of t he adm ni strator
relations to nutual fund adm nistration

(4) If the Commi ssion takes acti on under subsection
(3) it my -

(a) apply to the Court for an order to take
such other action as it considers
necessary to protect the interests of
investors in the funds adm nistered by
the admnistrator and its creditors or
the creditors of any such fund; and

(b) subsequently, take any other action
provided for in that subsection.

(5) A person appointed under subsection (3)(c) or
(d) is appointed at the expense of the rel evant adm ni strator
and any expenses incurred by the Comm ssion by virtue of the
appoi ntment i s an anount due to the Conmm ssion payabl e by the
adm ni strator.

(6) A person appoi nted under subsection (3)(d) has
all the powers necessary, to the exclusion of any other person
(other than a liquidator or receiver), to admnister the
affairs of the admnistrator relating to nutual find
adm nistration in the best interest of investors in the funds
adm nistered by the administrator and its creditors or the
creditors of any such funds.

(7) The powers referred to in subsection (6)
include the power to termnate the business of the
adm nistrator if it is adjudged i nsolvent so far as it rel ates
to mutual fund adm nistration

(8) A person appointed in respect of a |icensed
mut ual fund adm nistrator under subsection (3)(c) or (d)
shal | -

(a) when requested to do so by the
Comm ssion, supply the Conmm ssion wth
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such information in respect of the
adm ni strator’s adm ni stration of nutual
funds as is specified by the Comm ssion;
(b) wthin three nonths of his appoi ntnent or
within such other period as the
Commi ssion nmay specify, prepare and
supply to the Conm ssion a report on the
adm ni strator’s adm nistration of nutual
f unds meki ng, wher e appropri at e,
recommendations in respect of t he
adm ni strator; and
(c) if his appointnent is not termnated
after supplying the report referred toin
paragraph (b), subsequently supply to the
Conmi ssi on such ot her i nformation,
reports and recomendations as the
Comm ssi on shall specify.
(9) |If a person appointed under subsection (3)(c)
or (d) -

(a) fails to conply with an obligation under
subsection (8); or
(b) in the opinion of the Comm ssion, is not
carrying out his obligations in respect
of t he nmut ual fund adm ni strator
satisfactorily,
the Commi ssion nay revoke the appointnent and appoint sone
ot her person in his place.

(10) On receipt of any information or a report under
subsection (8) in respect of a Ilicensed nutual fund
adm ni strator, the Conmm ssion may -

(a) require the admnistrator to reorganize
its affairs in a manner specified by the
Conmmi ssi on; or
(b) if the adm nistrator is a conmpany, apply
to the Court in accordance wth the
provi sions of the Conpanies Act, or the
| nt ernati onal Busi ness Conpani es Act,
for the conpany to be wound up by the
Court in accordance with that Act,
an may take such action in respect of the appointnent of the
person appointed under subsection (3)(c) or (d) as the
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Comm ssi on shall consider appropriate.
(11) If the Conmm ssion takes acti on under subsecti on
(10) it may -

(a) apply to the Court for an order to take
such other action as it considers
necessary to protect the interests of
investors in the funds adm nistered by
the administrator and its creditors or
the creditors of any such funds; and

(b) take any other action provided for in
t hat subsection or subsection (3).

(12) Wthout prejudice to any other power of the
Comm ssion, the Commi ssion may at any tine revoke a nutua
Fund Adm nistrator’s Licence if -

(a) the Commission is satisfied that the
hol der of the licence has ceased to carry
on or to attenpt to carry on business as
a mutual fund adm nistrator

(b) the holder of the licence is placed in
liquidation or is dissolved; or

(c) it is in breach of any other duty or
obl i gation prescribed by this Act.
(13) Were a licensed nmutual fund adm nistrator is
a partnership fornmed under the |laws of The Bahamas and the
Conmmi ssion revokes its Mutual Fund Adm nistrator’s Licence in
accordance with subsection (3) the partnership is deened to
have been di ssol ved.

35. A person shall not hinder the Comm ssion

or the Executive Director in the exercise of any of their
powers under this Act.

PART VI

M scel | aneous Provi si ons

36. (1) Subject to subsections (2) and (3), the
Commi ssion or a Licensor or any officer, enployee, agent or

|lexbahamas



-36-

tial- advi ser of the Comm ssion or a Licensor who discloses any
ity. information relating to -

(a) the affairs of the Comm ssion or the Licensor;

(b) any application made to the Comm ssion or a
Li censor;

(c) the affairs of a nutual fund or a mutual fund
adm ni strator; or

(d) the affairs of a custonmer or client of a
nmutual fund or nutual fund adm nistrator

that it or he has acquired in the course of its or his duties
or in the exercise of the Conmission’s or a Licensor’s
functions under this or any other law, is guilty of an offence
and shall be |iable on summary conviction to a fine not
exceeding fifty thousand dollars or to i nprisonnent for a term
not exceeding three years.

(2) Subsection (1) shall not apply to a disclosure -

(a) lawfully required or permtted by any court of
conpetent jurisdiction within The Bahanas;

(b) for the purpose of assisting the Comm ssion or
a Licensor to exercise any functions conferred
on it by this Act, by any other Act or by
regul ati ons nmade t hereunder;

(c) in respect of the affairs of a nutual fund or
nmutual fund admi nistrator or of a custoner or
client of a nutual fund or nutual fund
adm nistrator, with the consent of the nutua
fund, mutual fund adm nistrator, custoner or
client, as the case may be, which consent has
been voluntarily given;

(d) where the information disclosed is or has been
avai l abl e to the public fromany ot her source;

(e) where the information disclosed is in a nmanner
that does not enable the identity of any
mutual fund or nutual fund adm nistrator or of
any custonmer or client of the nmutual fund or
nmut ual fund admnistrator to which the
information relates to be ascertai ned;

(f) to a personwith aviewto the institution of,
or for the purpose of -

(1) crimnal pr oceedi ngs,
(1i) disciplinary pr oceedi ngs,
whet her within or outside The
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Bahanas, relating to t he
exercise by a counsel and
attorney, auditor, accountant,
valuer or actuary of his
pr of essi onal duti es,

(tit) disciplinary proceedings
relating to the discharge by a
public of ficer, di rector,
of ficer or a nenber or enpl oyee
of the Comm ssion, nutual fund
or nutual fund adm ni strator of
his duties; or

(9) in any |l egal proceedings in connection
with -

(1) the wi nding-up or dissolution
of a mutual fund or nutual fund
adm ni strator, or

(1i) the appointnent or duties of a
receiver of a nutual fund or
nmutual fund adm ni strator.

(3) Subj ect to subsection (6), the Comm ssion nmay
disclose to an overseas regulatory authority information
necessary to enable that authority to exercise regulatory
functions including the conduct of civil or
adm ni strative i nvestigations and proceedi ngs to enforce | aws,
regul ations and rules adm ni stered by that authority.

(4) In deciding whether or not to exercise its
power under subsection (3), the Conmi ssion may take into
account -

(a) whether the inquiries relate to the
possible breach of a Ilaw or other
requi renent which has no close parallel
in The Bahamas or involve the assertion
of a jurisdiction not recognised by The
Bahamas; and

(b) the seriousness of the matter to which
the inquiries relate and the inportance
to the inquiries of the information
sought in The Bahanss.

(5) The Comm ssion nay decline to exercise its powers
under subsection (3) unless the overseas regulatory authority
undertakes to make such contribution towards the cost of the
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exerci se as the Conm ssion considers appropri ate.
(6) Nothing in subsection (3) authorises a discl osure by
t he Conmi ssion unl ess -

(a) the Conmi ssion has satisfied itself that
the intended recipient authority is
subj ect to adequate | egal restrictions on
further disclosures which shall include
the provision of an undertaking of
confidentiality; or

(b) the Commission has been given an
undertaking by the recipient authority
not to disclose the information provided
wi t hout t he consent of the Conm ssion; and

(c) the Commssion is satisfied that the
assi stance requested by the overseas
regul atory authority is required for the
purposes of the overseas regulatory

authority’s regul atory functions
including the conduct of civil or
adm ni strative i nvestigations or

proceedi ngs to enforce | aws, regul ations
and rul es adm ni stered by that authority;
and

(d) the Conmm ssi on is satisfied t hat
i nformation provi ded foll ow ng t he
exercise of its power under sub-section
(3) wll not be wused in crimna
proceedi ngs agai nst the person providing
t he information.

(7) VWiere in the opinion of the Comm ssion it
appears necessary in relation to any request for assistance
received froman overseas regulatory authority to i nvoke the
jurisdiction of a Stipendiary and Crcuit Mgistrate in
obtaining information requested by the overseas regulatory
authority, the Comm ssion shall imediately notify the
Attorney-CGeneral with particulars of the request, and shall
send himcopies of all docunents relating to the request, and
the Attorney-Ceneral shall be entitled, in a manner anal ogous
to am cus curiae, to appear or take part in any proceedings in
The Bahanmas, or in any appeal from such proceedings, arising
directly or indirectly fromany such request.

(8) The Conmm ssion may provide i nformation that
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it has acquired in the course of its duties or in the exercise
of its functions under this or any other law to any other
regul atory authority in The Bahanmas where it considers such
information nay be relevant to the functions of such other
regul atory authority.

(9) Wiere a Licensor, other than the Conmm ssion,
receives a request to disclose information to any other
regul atory authority such disclosure shall be nade to the
Commi ssion and the Conm ssion shall decide whether or not to
exercise its powers under this section in relation to such
di scl osure.

(10) Inthis section ”overseas regul atory aut hority”
means an authority which in a country or territory outside The
Bahamas exerci ses functions corresponding to any functions of
t he Conmi ssion or Licensor.

36A. In the exercise of its functions under this
Act the Comm ssion shall satisfy itself that the provisions
of the Financial Transactions Reporting Act, 2000 are being
conplied wth.

37. A person aggrieved by any action taken by the
Comm ssion under this Act has a right of appeal to the Court
but the Commission’s decision on any matter of a purely
adm ni strative nature shall be final

38. If an auditor in the course of carrying out an
audit of the accounts of a regulated mutual fund or of a
I i censed nutual fund adm ni strator becomes aware or has reason
to believe that the nutual fund or the nutual fund
adm ni strator -

(a) is carrying on or attenpting to carry on
busi ness  wit hout keeping sufficient
accounting records to allowits accounts
to be properly audited; or

(b) 1is carrying on or attenpting to carry on
business or is winding up its business in
a manner that is prejudicial to its
investors or creditors,

the auditor shall immediately give the Comm ssion witten
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notice of his know edge or belief giving his reason for that
know edge or belief.

O f ences. 39. (1) Any person who wilfully contravenes -

(a) section 3(2) or (9), 4(6) or (8), 6,
9(1), 11(7) or (8), 15, 16, 18, 23(1) or
(2), 24(1), 25(2) or (3), 28(1) or (2),
29(1), 30(2) or (3), 35 or 36 is guilty
of an offence and shall be liable on
conviction on information to a fine of
$40,000 or to inprisonment for three
years  or to both such fine and
I npri sonnent ;

(b) section 7(3), 11(5), 12, 13(1), 14(2),
19(1) or (2), 20, 21 or 38 is guilty of
an of fence and shall be |iable on sumary
conviction to a fine of $10,000 or to
i nprisonnment for two years or to both
such fine and inprisonnent;

(c) section 5(3) or 17(3) is guilty of an
of fence and shall be liable on summary
conviction to a fine of $2,000 plus $100
in respect of each day during which the
person failed to conply wth the
direction or to inprisonnent for six
months or to both such fine and
i mpri sonnent ;

(d) section 22(2) or 27(2) is guilty of an
of fence and shall be liable on summary
conviction to a fine of $5,000 plus $200
in respect of each day after the
specified time during which the person
failed to conply with the instruction or
to inprisonnent for twelve nonths or to
bot h such fine and inprisonnent.

(2) Any person who -

(a) knowingly refuses or neglects to do
anything that is properly required to be
done by hi munder this Act;

(b) fails to pay any fee that is due and
payabl e under this Act; or

(c) wthout reasonabl e cause contravenes any
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section of this Act for which no other
penalty is provided,
is qguilty of an offence and shall be liable on summary
conviction to a fine of $10,000 or to inprisonnent for two
years or to both such fine and inprisonnent.
(3) \Where a person -

(a) upon an exam nation, oath or affirmation
requi red under this Act;

(b) in any affidavit, deposition or solem
affirmation relation to any nmatter under
this Act; or

(c) otherwise in or about any matter arising
under this Act,

wilfully and corruptly gives fal se evidence, he is guilty of
an of fence and shall be Iiable on conviction to the penalties
for wilful perjury.

40. (1) The Mnister, after consultation with the
Comm ssi on, nmay make regul ati ons for carryi ng out the purposes
of this Act and without prejudice to the generality of the
f oregoi ng, may nmake regul ations for -

(a) the role of trustees, custodians and
mutual fund adm nistrators inrelationto
nmut ual funds;

(b) the operation of nutual funds;

(c) the requirenents of non-Bahanas-based
mut ual funds;

(d) any other matter or things which may be
or is required to be prescribed under
this Act.

(2) Regulations nade wunder this section nay,
notwi thstanding the provisions of section 25(e) of the
Interpretation and General Cl auses Act, prescribe greater
penal ti es than those specified in the said section 25(e), so,
however, that the maxi num penalty that may be inposed by any
such regul ati on shall be a fine of $5,000 or inprisonment for
twel ve nonths or to both such fine and inprisonnment.

(3) A nmutual fund or a licensed nutual fund
adm nistrator on behalf of a nutual fund may apply to the
M nister to be exenpt fromsone or all of the regul ati ons rmade
under this section and the Mnister shall have power to grant
such exenption
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